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PREFACE. 

It  is  a  common  saying  amongst  lawyers  that  the 
man  who  makes  his  own  will  is  the  special  bene- 
factor of  the  legal  profession.  His  object  is  to 
save  a  few  dollars  from  the  lawyers,  and  the 
method  he  adopts  very  commonly  results  in  caus- 
ing the  lawyers  to  draw  many  hundreds  of  dollars 
from  his  estate  after  his  decease.  Still,  the  fact  re- 
mains that  a  considerable  proportion  of  the  owners 
of  property  in  this  world  have  insisted  on  making 
their  own  wills  in  the  past,  and  that  most  probably 
a  considerable  proportion  will  insist  on  making 
their  own  wills  in  the  future.  The  author  has  had 
these  misguided  individuals  in  view  when  writing 
the  following  essay,  and,  as  a  result  of  this,  the 
form  of  the  essay  has,  in  several  respects,  departed 
more  or  less  widely  from  what  it  would  have  been, 
had  the  discussion  been  intended  exclusively  for 
the  reading  of  members  of  the  legal  profession. 

It  has  been  the  lot  of  the  author,  at  one  period 
•of  his  life,  to  practice  law  in  a  country  in  which 
bequests  for  the  saying  of  masses  for  the  souls  of 
deceased  persons  have  received  more  consideration 
from  the  courts  than  in  any  other  country  in  which 
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the  English  common  law  prevails.  In  this  coun- 
try, on  the  other  hand,  there  is  a  remarkable 
dearth  of  case  law  bearing  on  the  validity  of  be- 
quests of  this  character;  and  such  reported  de- 
cisions as  exist  are  curiously  contradictory.  This 
is  the  more  strange,  w^hen  w^e  consider  that  such 
bequests  are,  and  have  been  for  a  long  time  past, 
of  very  common  occurrence  in  this  country. 

It  may  be  said— if  these  bequests  are  made  every 
day,  and  if  the  wishes  of  testators  in  this  regard 
are  carried  into  effect,  whether  validly  expressed 
or  not,  what  is  the  use  of  discussing  the  question  of 
the  validity  of  such  bequests  or  the  proper  way 
of  making  them?  To  this  it  may  be  answered  that, 
no  doubt,  these  bequests  are  made  every  day,  and, 
no  doubt,  in  nine  cases  out  of  ten,  the  wishes  of 
the  testator  are  carried  out  without  question.  This 
is  partly  because  the  amounts  given  for  these  pur- 
poses are  generally  small,  relatively  to  the  whole 
estate,  and  partly  because  the  parties  interested  in 
the  estate,  especially  if  they  be  Catholics,  are  sel- 
dom unscrupulous  enough  to  defeat  the  wish  of  the 
deceased  in  regard  to  having  Masses  said  for  his 
or  her  soul.  Yet,  cases  have  occurred  from  time  to 
time  in  which  the  amounts  given  were  larger  than 
usual,  and  in  which  the  bequests  have  been  suc- 
cessfully contested.  Moreover,  it  must  be  remem- 
bered that  in  by  far  the  greater  number  of  cases, 
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questions  of  this  kind  are  finally  decided  by  tlie 
Probate  or  Surrogate  Courts,  and  are  not  taken  up 
to  the  Appellate  Courts.  Hence,  they  very  rarely 
appear  in  the  State  Reports.  It  will  hardly  be  de- 
nied that  it  is  desirable  that  bequests  of  the  char- 
acter here  referred  to  should  be  made  in  such  a 
way  as  to  be  legally  unassailable,  provided  this 
can  be  done  consistently  with  carrying  out  the  in- 
tention of  the  testator  as  to  the  saying  of  the 
Masses. 

In  looking  over  the  decisions  rendered  in  the  vari- 
ous states  of  this  Union,  the  author  has  been  forci- 
bly struck  by  the  absolute  dearth  of  authority  upon, 
the  question  whether  a  bequest  for  the  purpose  of 
having  Masses  said  for  the  soul  of  a  deceased  per- 
son is  or  is  not  (in  the  legal  sense)  a  charitable  be- 
quest. No  lawyer  who  is  familiar  with  the  pecu- 
liar doctrines  of  English  law  regarding  charitable 
uses— doctrines  which  are  enforced  in  many 
of  the  states  of  the  Union,  and,  amongst 
others,  in  the  State  of  Illinois— will  need 
to  be  told  that  it  is  of  the  utmost 
importance  to  determine  whether  a  bequest 
of  the  kind  just  specified  is  or  is  not  a  charitable 
use.  In  fact  it  will  often  happen  that  the  validity 
or  invalidity  of  the  bequest  will  depend  directly 
and  exclusively  upon  the  question— is  it  (in  the 
legal  sense)  a  charitable  bequest?    Yet  this  ques- 
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tion  (save  iu  one  case  in  Alabaiiia),  has  never 
been  directly  passed  upon  by  any  of  tlie  ap- 
pellate or  supreme  courts  in  the  various  states.* 
There  are  some  obiter  dicta  in  Massachusetts  and 
Pennsj'lvania  decisions  which  seem  to  point  to  the 
conclusion  that  a  bequest  for  the  saying  of  Masses 
for  the  soul  of  a  deceased  person  would  iu 
those  states  be  held  to  be  a  charitable  be- 
quest. This  important  question  has  received 
much  attention  iu  the  Irish  courts,  and 
more  especially  in  the  Exchequer  Division  of  the 
High  Court  of  Justice  at  Dublin.  While  it  is  not 
claimed  that  the  decisions  of  the  Irish  courts  ought 
to  be  accepted  as  authoritative  by  American 
courts,  it  is  submitted  that  decisions  so  well  rea- 
soned out  as  those  here  referred  to  will  always  be 
listened  to  with  respect  by  our  courts,  more  es- 
pecially when  it  is  remembered  that  the  doctrines 
of  law  to  be  applied  are,  in  all  essentials,  the  same 
in  Illinois  as  in  Ireland. 

Before  discussing  the  special  subject  of  bequests 
for  Masses,  it  may  be  well  to  say  something  re- 
garding the  peculiar  doctrines  of  English  law  as 
1o  charitable  uses  in  general.  This  course  will 
have  a  double  advantage:  It  will  make  it  easier 
for  the  non-professional  reader  to  understand  what 
will  afterwards  be  said  on  the  special  subject  of 
bequests    for    Masses;  and    it  will    give    to    such 


*See  aiipeudix  E. 
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reader  some  elementary  knowledge  of  a  subject  of 
which  it  is  of  the  utmost  importance  that  persons 
undertaking  to  make  devises  or  bequests  to  chari- 
table uses  of  any  kind  should  have  at  least  an  ele- 
mentary^ knowledge. 

The  discussion  which  follows  will,  therefore,  be 
divided  into  two  chapters.  The  first  will  contain  a 
general  view  of  the  doctrines  of  English  law  regard- 
ing charitable  trusts,  as  adopted  and  enforced  in 
the  State  of  Illinois  and  some  of  the  other  states 
of  this  Union.  And  the  second  will  deal  with  the 
special  subject  of  bequests  for  the  purpose  of  hav- 
ing Masses  said  for  the  souls  of  deceased  persons. 

It  may  be  observed  in  conclusion  that  the  writer 
proposes  in  this  essay  to  deal  only  with  gifts  of 
the  character  above  referred  to  when  made  by  will. 
It  may  seem  to  some  people  that,  in  view  of  the 
<3uestions  which  have  arisen  as  to  the  validity  of 
bequests  of  this  character,  it  might  be  better  if 
parties  would,  while  living,  place  in  the 
hands  of  a  clergyman  whatever  sum  they  might 
desire  to  devote  to  objects  of  the  character  referred 
to,  accompanied  by  a  statement  of  their  wishes. 
On  that  question,  the  present  writer  offers  no 
opinion.  He  recognizes  the  fact  that  gifts  of  this 
character  have  most  commonly  been  made  by  will 
In  the  past,  and  will,  in  all  probability,  be  most 
<?ommonly  made  by  will  in  the  future.     This  be- 
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ing  so,  it  has  appeared  to  him  to  be  very  desirable 
that  parties  proposing  to  make  such  gifts  by  will 
should  have  some  idea  of  the  dangers  to  be  avoided 
and  of  the  best  way  of  avoiding  these. 


CHAPTER  I. 

THE  DOCTRINE  OF  CHARITABLE  USES. 

For  reasons  explained  in  the  preface,  the  first 
chapter  of  this  little  book  will  be  devoted  to  giving 
a  brief  outline  of  the  doctrines  of  English  law  on 
the  subject  of  charitable  uses  and  to  considering 
how  far  these  doctrines  have  been  adopted  in  this 
country. 

The  special  doctrines  of  the  common*  and  stat- 
ute law  of  England  regarding  charitable  uses  and 
trusts  may  be  conveniently  classified  under  two 
heads.  We  may  consider,  firstly,  those  rules  and 
principles  which  exceptionally  favor  and  support 
charitable  trusts  as  contrasted  with  other  trusts; 
and,  secondly,  those  rules  and  principles  which  ex- 
ceptionally disfavor  and  tend  to  invalidate  charita- 
ble trusts  as  contrasted  with  other  trusts.  ^  Of 
these  in  their  order.  »  '  [    \ 

Ever  since  the  enactment  of  the  statwtq'of  43 

♦"C'onimou  law"  is  used  througliou,t  tiiig'  tissay  in  its 
wider  sense,  and  as  including  all  doctrines  of  equity  not 
statutory.  As  lawyers  know,  the  term  has  also  a  nar- 
rower sense  which  would  exclude  doctrines  properly  be- 
longing t©  equity. 
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Elizabeth  C,  4,  known  as  the  Statute  of  Charitable 
Uses  (and  probably  before  that  statute),  it  has 
been  the  settled  doctrine  of  English  law  that  chari- 
table trusts  are,  in  certain  respects,  to  be  specially 
favored  by  the  courts.  Rules  of  law  which  would 
invalidate  trusts  of  a  certain  character  in  favor  of 
private  individuals,  are  waived  where  the  trust  is 
for  charitable  purposes,  and  the  intention  of  the 
party  creating  the  trust  is  made  to  prevail.  Hence 
it  often  becomes  of  the  greatest  importance  to  de- 
termine whether  or  not  a  trust  is  charitable,  in  the 
legal  sense  of  that  term.  It  will  be  well,  therefore, 
for  us  to  inquire  what  is  the  legal  meaning  of  the 
term  charitable,  before  proceeding  to  point  out  the 
respects  in  which  charitable  bequests  are  specially 
favored  by  the  law. 

The  first  thing  to  be  noted  in  regard  to  the  legal 
meaning  of  the  term  "charitable"  is  that  it  differs 
widely  from  the  ordinary  meaning.  In  some  re- 
spects it  is  wider  and  in  some  respe<?ts  it  is  nar- 
rower. In  modern  times,  it  has  been  the  custom  of 
Euglish  judges  to  define  the  term  charitable  by 
reference  to  the  purposes  named  in  the  statute  of 
Elizabeth  above  referred  to.  Thus,  Sir  William 
(rrant.  ii}  a  well  known  case,  defined  charitable 
uses  as  being '^'thc  purposes  which  are  enumerated 
in  the  statuie  of  43  Eliz.  C.  4,  or  wh'ch.  by  analogy, 
are  deemed  yvithin  its  spirit  and  intendment."  And 
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this  definition  was  adopted  and  approved  by  Lord 
Eldon.  In  Amtrica,  t^\o  detiuiiions  have  been  given 
wliicli  are  commonly  referred  to  in  the  decided 
cases.  The  first  of  these  was  given  by  Mr.  Binney 
in  his  celebrated  argument  in  the  great  case  of 
Yidal  vs.  Girard's  executors;  and  the  second  was 
given  by  Justice  Gray  in  the  case  of  Jackson  vs. 
Phillips  (14  Allen,  Mass.,  556).  This  last  is  proba- 
bly the  best  definition  as  yet  framed,  and  it  has 
been  adopted  and  approved  by  the  Supreme  Court 
of  Illinois  in  the  case  of  Crerar  vs.  Williams  (145 
111.,  G25).  It  is  as  follows:— "A  chanty,  in  a  legal 
sense,  may  be  defined  as  a  gift  to  be  applied,  con- 
sistently with  existing  laws,  for  the  benefit  of  an 
indefinite  number  of  persons,  either  by  bringing 
their  hearts  under  the  influence  of  education  or 
religion,  by  relieving  their  bodies  from  disease, 
suffering,  or  constraint,  by  assisting  them  to  estab- 
lish themselves  for  life,  or  by  erecting  or  maintain- 
ing public  buildings  or  works,  or  otherwise  lessen- 
ing the  burdens  of  government.  It  is  immaterial 
whether  the  purpose  is  called  charitable  in  the  gift 
itself,  if  it  is  so  described  as  to  show  that  it  is 
charitable  in  its  nature." 

The  same  judge  afterwards,  when  on  the  Su- 
preme bench  of  the  United  States,  emphasized 
one  important  feature  in  this  definition.  He  said 
in  the  case  of  Russell  vs.  Allen  (107  U.  S.,  182), 
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that  charitable  trusts  "may  and  indeed  must  be 
for  the  benefit  of  an  indefinite  number  of  persons; 
for  if  all  the  beneficiaries  are  personally  desig- 
nated, the  trust  lacks  the  essential  element  of  in- 
definiteness  which  is  one  characteristic  of  a  legal 
charity." 

An  examination  of  this  definition  will  justify  the 
statement  made  above  as  regards  the  difference 
between  the  legal  and  the  ordinary  mean- 
ing of  the  word  "charitable."  Thus,  for 
example,  a  gift  or  bequest  in  trust  for 
certain  needy  persons  named  might  be  emi- 
nently charitable  in  the  ordinary  sense,  but 
woTtld  obviously  be  excluded  by  the  above  defini- 
tion from  the  legal  meaning  of  the  term.  And  so, 
on  the  other  hand,  a  bequest  to  found  a  public 
library  would  be  clearly  charitable  in  the  legal 
sense,  but  hardly  in  the  ordinary-  sense. 

A  very  brief  examination  of  the  main  aspects  in 
which  the  law  specially  favors  charitable  trusts 
will  suffice  to  enable  us  to  see  how  very  important 
it  often  is  to  determine  whether  a  particular  trust 
is  or  is  not  charitable  in  the  legal  sense.  There 
are  two  rules  of  law  which  often  operate  to  defeat 
private  trusts.  These  are,  firstly,  that  the  persons 
or  objects  intended  to  be  benefitted  by  the  trust 
must  be  clearly  defined,  so  that  the  court  can 
gather  from  the  language  of  the  party  creating  the 
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ti'ust  exactly  how  he  intended  his  money  to  be  aiJ- 
plied;  and,  secondly,  that  the  trust  must  not  violate 
what  is  known  in  law  as  the  rule  against  perpetu- 
ities. As  regards  this  rule  against  perpetuities,  it 
is  sufficient  to  say  here  that  the  rule  prohibits  prop- 
erty to  be  tied  up,  so  as  to  be  inalienable,  for  any 
longer  time  than  a  certain  specified  period.  Now 
if  a  private  trust  violates  either  of  these  rules  it  is 
void,  and  the  intention  of  the  party  creating  it 
w^holly  fails  of  effect.  It  is  different  in  the  case  of 
a  charitable  trust.  Once  it  is  made  clear  that  a 
testator's  intention  was  charitable,  in  the  legal 
sense,  it  will  be  carried  into  effect,  as  nearly  as 
may  be,  although  it  should  violate  both  of  the  rules 
just  stated.  If  the  testator  has  not  clearly  defined 
the  objects  of  his  bounty,  or  if  his  objects  be  such 
that  the  law  will  not  allow  a  precise  compliance 
with  his  wishes,  those  wishes  will  be  carried  into 
i^ftect  as  nearly  as  the  court  can  guess  them  or  as 
nearly  as  the  law  will  allow.  This  principle  is 
known  to  lawyers  by  the  curious  appellation  of  the 
Doctrine  of  Cy  Pres;  the  name  being  suggested  by 
two  words  which  occur  in  the  old  Norman-French 
in  which  the  doctrine  was  originally  stated  by  the 
English  judges.  This  doctrine,  and  some  other 
doctrines  of  equity  in  regard  to  charitable  trusts, 
have  been  w^ell  stated  by  the  Supreme  Court  of 
Illinois  in  the  leading  cases  of  Heuser  vs.  Harris, 
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42  111.,  425,  and  Crerar  vs.  Williams,  145  111.,  625. 
In  the  first  of  these  cases  it  is  expressly  decided 
that  the  statute  of  43  Eliz.,  C.  4  is  in  force  in  Illi- 
nois. The  special  doctrines  of  English  law  regard- 
ing charitable  trusts  are  adopted  as  being  clearly  a 
part  of  the  law  of  this  state.  The  much  vexed 
question— as  to  whether  these  doctrines  had  their 
Inception  with,  and  date  from,  the  passage  of  the 
statute  of  Elizabeth,  or  whether  they  formed  part 
of  the  common  law  of  England  before  that  statute 
was  passed— is  also  touched  upon  in  this  able  and 
elaborate  opinion.  But  there  is  no  need  for  us  to 
discuss  that  question  here.  The  doctrine  of  cy 
pres,  as  applied  to  charitable  trusts,  is  here  given 
its  widest  scope.  On  this  subject  the  court  says:— 
"In  carrying  into  execution  a  bequest  to  an  indi- 
vidual, the  mode  in  which  the  legacy  is  to  take 
effect  is  deemed  to  be  of  the  substance  of  the 
legacy;  but  when  the  legacy  is  to  charity,  the 
Court  of  Chancery  will  consider  charity  as  the  sub- 
stance, and,  in  such  cases,  if  the  mode  pointed  out 
fail,  it  will  provide  another  mode  by  which  the 
charity  may  take  effect.  *  *  *  And  another  prin- 
ciple well  established  is  that,  if  the  bequest  be  for 
charity,  it  matters  not  how  uncertain  the  persons 
or  the  objects  may  be,  or  whether  the  persons  who 
are  to  take  are  in  esse  or  not,  or  whether  the  lega- 
tee be  a  corporation  capable  by  law  of  taking  or 
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not,  or  whether  the  bequest  can  be  carried  into  ex- 
act execution  or  not —for  in  all  these  and  the  like 
cases,  the  court  will  sustain  the  legacy  and  give 
it  effect  according  to  its  own  principles,  and  where 
a  literal  execution  becomes  inexpedient  or  imprac- 
ticable, the  court  will  execute  it  as  nearly  as  it 
can  according  to  the  original  purpose,  or  cy  pres. 

The  opinions  in  the  cases  of  Moggridge  vs. 
Thackwell,  7  Yes.,  and  Mills  vs.  Farmer,  1  Meri- 
vale,  are  by  Lord  Eldon,  and  result  in  this,  that, 
if  a  testator  has  manifested  a  general  intention  to 
give  to  charity,  the  failure  of  the  particular  mode 
by  which  the  charity  is  to  be  effected  will  not  de- 
stroy the  charity,  for  the  substantial  intention  be- 
ing charity,  equity  will  substitute  another  mode  of 
devoting  the  property  to  charitable  purposes,  al- 
though the  formal  intention,  as  to  the  mode,  can- 
not be  accomplished." 

In  the  second  of  the  cases  cited  above,  the  gen- 
eral doctrine  of  equity  regarding  charitable  trusts 
is  also  fully  discussed,  and  it  is  expressly  decided 
that  the  rule  against  perpetuities  has  no  applica- 
tion where  the  object  of  the  bequest  is  charitable. 

The  leading  decisions  upon  this  subject  by  the 
Supreme  Court  of  the  United  States  are  Vidal  vs. 
Girard's  executors  (2  Howard,  127),  and  Russell  vs. 
Allen  (107  U.  S.,  182).  The  first  of  these  cases  is 
celebrated  for  the  argument  of  Mr.  Binney  as  well 
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as  for  the  opiuiou  of  Mr.  Jusriee  Story.  The  Massa- 
chusetts case  of  Jacksou  vs.  rhiiiips— iu  which 
Justice  Gray  (afterwards  of  the  U.  S.  Supreuie 
Court)  first  gave  the  definition  of  a  charity  subse- 
quently adopted  by  the  Supreme  Court  of  Illinois 
and  quoted  above— is  also  a  leading  case  on  the 
subject.  Other  authorities  will  be  found  collected 
in  the  notes  to  the  article  on  Charities  in  the  Amer- 
ican and  English  Cyclopaedia  of  Law. 

We  have  seen  that  the  statute  of  Elizabeth  and 
the  doctrines  of  the  English  law  regarding  chari- 
ties are  in  force  in  the  State  cf  Illinois.  It  may 
interest  the  reader  if  we  summarize  briefly  the 
positions  taken  by  the  various  states  of  the  Union 
upon  this  question.  It  is  important  to  the  Illinois 
lawyer  to  bear  in  mind  how  the  various  states 
stand  on  this  question,  because  he  can  never  with 
safety  rely  on  the  decisionrs  of  any  particular  state 
regarding  questions  affecting  charitable  trusts 
until  he  first  knows  how  that  state  stands  upon  the 
issue  of  accepting  or  rejecting  the  English  doctrine. 
For  the  brief  summary  which  follows  the  author  is 
indebted  mainly  to  a  note  to  the  article  on  Chari- 
ties in  the  American  and  English  Cyclopaedia  of 
Law.  The  reader  is  referred  to  this  note  for  fur- 
ther information  on  the  point. 

In  the  states  of  Alabama,  California,  Delaware, 
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Iowa,  Mississippi,  New  Hampshire  New  Jersey, 
Ohio,  Pennsylvania,  South  Carolina,  Tennessee 
and  Vermont,  it  would  seem  that  the  statute  of 
Elizabeth  is  not  held  to  be  in  force;  tuit  the  courts 
in  these  states  hold  (as  the  Illinois  Supreme  Court 
held  in  the  case  of  Heuser  vs.  Harris,  ubi  supra) 
that  the  special  doctrines  of  English  law  regarding 
charities  are  independent  of  the  statute  of  Eliza- 
beth, and  they  enforce  these  doctrines  to  almost,  if 
not  quite,  the  same  extent  as  those  states  in  wh'ch 
the  Statute  of  Elizabeth  is  held  to  be  in  force.  So 
that  the  decisions  of  the  courts  of  these  states  may 
be  regarded  as  based  upon  a  condition  of  legal  doc- 
trine practically  identical  Avith  that  obtaining  in 
the  group  of  states  in  which  the  statute  is  held  to 
be  in  force. 

In  the  states  of  Connecticut,  Georgia,  Illinois, 
Indiana,  Kentucky,  J^Iaine,  Massachusetts,  Mis- 
souri Rhode  Island  and  Texas,  either  the  Statute 
of  Elizabeth  itself  is  in  force  (by  virtue  of  legisla- 
tion adopting  all  English  statutes  up  to  a  certain 
date),  or  legislation,  enacting  in  substance  the  pro- 
visions of  the  English  statute,  is  to  be  found  in  the 
state  statutes.  In  all  of  tlies?  states,  as  well  as  in 
the  first  group,  the  peculiar  doctrines  of  English 
law  regarding  charitable  uses  are  enforced. 

In  New  York  it  has  been  held  that  the  Statute  of 
Elizabeth  was  repealed  in  1788,  and  the  courts  of 
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this  state  hold  (iu  opposition  to  the  general  current 
of  authority)  that  the  whole  system  of  charitable 
uses  fell  with  the  statute.  While  the  system  in 
force  in  New  York  regarding  charities  is  special 
and  peculiar,  it  may  be  stated  generally  that  no 
special  favor  is  shown  to  charitable,  as  distin- 
guished from  private  trusts.  (For  an  account  of 
the  New  York  system  and  its  history,  see  the  opin- 
ion in  Holland  vs.  Alcock,  108  N.  Y.,  312,  cited  and 
commented  on  iu  the  following  chapter.  See  also 
Appendix  B  at  the  end  of  this  essay). 

Minnesota  in  this  regard  follows  New  York:  and 
in  Michigan,  North  Carolina  and  Wisconsin,  it  is 
also  held  that  the  validity  of  trusts  for  charities 
is  governed  by  the  same  principles  as  in  the  case 
of  private  trusts. 

In  Louisiana  the  principles  of  the  civil  l3w  are 
applied  and  a  liberal  jurisdiction  in  favor  of  chari- 
ties is  exercised.  But  it  would  not  be  safe  to  cite 
Louisiana  cases  in  states  where  the  English  law  is 
adopted  without  carefully  comparing  the  legal  prin- 
ciples applied  in  each  decision. 

In  Maryland,  the  general  principle  is  that  chari- 
table trusts  are  governed  by  the  same  rules  as 
private  trusts.  This  rule,  however,  has  been  modi- 
fied in  several  important  particulars.  Lastly,  in 
Virginia,  it  was  held  until  recently  that  the  special 
doctrines  of  English  law  regarding  charities  were 
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not  in  force.  But  the  earlier  decisions  on  this  ques- 
tion have  been  overruled,  and  there  has  also  been 
soiue  recent  legislation  on  the  subject.  Speaking 
generally,  it  would  seem  that  the  principles  of  Eng- 
lish law  regarding  charities  are  now  in  force  in  the 
state  of  Virginia. 

So  much  as  regards  the  principles  of  the  English 
law  which  specially  favor  charitable  trusts,  and  as 
regards  the  extent  to  which  those  principles  have 
been  enforced  in  this  country. 

It  was  stated  at  the  beginning  of  this  chapter 
that  the  special  doctrines  of  English  law  regard- 
ing charities  might  be  considered  under  two  heads, 
viz:—  (1)  rules  which  exceptionally  favor  charita- 
ble as  contrasted  with  other  trusts;  and  (2)  rules 
which  exceptionally  disfavor  charitable  as  con- 
trasted with  other  trusts.  Of  the  first  class, 
enough  has  been  said  for  the  purposes  of  this  es- 
say. The  second  class  may  be  dismissed  with  a 
briefer  notice. 

Not  long  after  the  Norman  conquest  of  England, 
the  king  and  his  feudal  barons  began  to  deem  it 
highly  inexpedient  that  the  religious  houses  should 
be  allowed  to  hold  real  estate.  One  reason  for  this 
was  that  the  monasteries  were  much  kinder  and 
more  indulgent  to  their  tenants  than  the  feudal 
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barons,  and  did  not  exact  from  them  the  feudal 
services  and  payments  which,  in  those  times,  so 
grievously  oppressed  the  tenants  of  the  feudal 
holders.  As  a  natural  result  of  this,  the  people 
preferred  to  hold  under  the  religious  houses,  and 
the  barons  liad  trouble  in  keeping  their  tenants. 
To  prevent  the  religious  houses  from  acquiring 
more  lands,  certain  statutes  were  passed  from 
time  to  time,  which  came  to  be  known  in  English 
law  as  the  Statutes  of  Mortmain.  They  wccre  so 
called  because  for  some  reason  (never  very  satis- 
factorily explained)  lands  held  by  the  monasteries 
were  said  to  be  held  in  mortua  manu,  which,  in 
Norman-French,  became  Mortmain.  At  first,  these 
statutes  of  Mortmain  were  aimed  exclusively 
against  the  religious  houses,  but  at  a  later  period 
in  English  history  they  were  extended  so  as  to  ap- 
ply to  corporations  of  all  kinds;  and  "the  Mortmain 
acts"  is  now  in  English  law  a  generic  term  for  that 
class  of  statutes  by  which  the  common  law  right  of 
corporations  to  hold  real  estate  is  restricted. 

The  English  Mortmain  acts  are  not  held  to  be  in 
force  in  this  country,  except  in  the  State  of  Penn- 
sylvania, in  which  state  it  would  seem  that  they 
are  enforced  to  some  little  extent.  (See  Perin  vs. 
Carey.  24  Howard,  U.  S.,  465:  Methodist  Church  vs. 
Remington,  1  Watts.  Pa.,  219,  and  Miller  vs.  Por- 
ter, 53  Pa.  St.,  292.) 


CHARITABLE  USEfe.  23 

Each  of  the  states  has  prescribed  for  itself  by- 
statutory  enactments  the  extent  to  which,  and  the 
restrictions  under  which,  corporations  may  hold 
real  estate.  In  most  of  the  states,  corporations  are 
classed  into  those  for  pecuniary  profit  and  those 
not  for  pecuniary  profit  and  the  restrictions  on  the 
holding  of  real  estate  are  different  for  each  class. 
In  the  state  of  Illinois  tlie  general  incorporation 
statute,  which  governs  corporations  organized  for 
purposes  of  pecuniary  profit,  provides  (section  5) 
that  corporations  formed  under  the  statute  "may 
own,  possess,  and  enjoy  so  much  real  estate  as 
shall  be  necessary  for  the  transaction  of  their  bus- 
iness." With  regard  to  corporations  not  for  pecu- 
niary profit,  it  is  provided  (section  31)  that  they 
"shall  be  capable  of  taking,  purchasing,  holding, 
and  disposing  of  real  and  personal  estate  for  the 
purposes  of  their  organization."  These  provisions 
are  not  to  apply  to  religious  corporations,  which 
phrase  is  defined  as  including  "any  church,  congre- 
gation, or  society  formed  for  the  purpose  of  re- 
ligious worship."  With  regard  to  this  class  of  cor- 
porations, it  was  provided,  previous  to  1889,  that 
such  corporations  "may  receive  land  not  exceed- 
ing in  quantity  (including  that  already  held  by 
such  corporation)  ten  acres,  and  may  erect  or  build 
thereon  such  houses,  buildings,  or  other  improve- 
ments as  it  may  deem  necessary  for  the  conven- 
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ience  and  comfort  of  such-congregation,  church,  or 
society,  and  may  lay  out  or  maintain  thereon  a 
burying-  ground;  but  no  such  property  shall  be  used 
except  in  the  manner  expressed  in  the  gift,  grant, 
or  devise,  or,  if  no  use  or  trust  is  so  expressed,  ex- 
cept for  the  benefit  of  the  congregation,  church,  or 
society,  for  which  it  was  intended."  In  1889,  this 
provision  was  amended  so  as  to  make  the  limit 
20  acres  instead  of  10  acres,  but  it  was  provided 
that  "only  ten  acres  of  such  land  shall  be  exempt 
from  assessment  for  taxation,  and  that  all  such 
land  in  excess  of  ten  acres  shall  be  assessed  at  the 
same  valuation  as  if  it  were  not  part  of  a  ceme- 
tery." Lastly,  it  is  provided  in  the  chapter  of  the 
statutes  dealing  with  T^niversities,  Colleges,  and 
Academies,  that  corporations  established  for  the 
purpose  of  conducting  a  university,  college,  acade- 
my, or  other  insititution  of  le'arning  "shall  have 
power  to  take  by  purchase,  gift,  grant,  devise,  or 
bequest,  and  to  hold  for  the  use  of  such  corpora- 
tion, any  real  or  personal  property  whatever,  and 
to  sell,  convey,  mortgage,  or  otherwise  use  the 
same,  as  may  be  considered  most  conducive  to  the 
interests  of  such  institution."  For  instances  in 
which  these  statutory  provisions  have  been  con- 
strued and  applied  by  the  Supreme  Court  of  1111- 
nois,  see  the  following  decisions:— St.  Peter's  Cath- 
olic Congregation  vs.  Germain,  104  111.,  440;  Santa 
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Clara  Female  Academy  vs.  Sullivan,  116  111.,  375; 
aDcl  Hamsher  vs.  Hamslier,  132  111..  273.  Id  the 
second  of  these  cases  it  was  expressly  decided  that 
under  the  last  of  the  statutory  provisions  cited 
above,  corporations  formed  for  educational  pur- 
poses were  empowered  to  hold  real  estate  without 
limit  as  to  quantity  or  value;  that  the  fact  that 
fees  were  charged  for  the  tuition  of  pupils  did  not 
render  such  a  corporation  one  formed  for  '"pecuni- 
ary profit''  so  as  to  bring  it  under  the  general  limi- 
tation firstly  above  referred  to;  and  that  a  bequest 
to  such  a  corporation  was  a  good  charitable  be- 
quest, and  as  such  not  open  to  objection  on  the 
ground  that  it  violated  the  rule  against  pei-petui- 
ties. 

With  regard  to  this  class  of  limitations  or  restric- 
tions on  charitable  devises  or  gifts  it  is  to  be  ob- 
served that  they  apply  only  where  (1)  the  bene- 
ficiary is  a  corporation,  and  (2)  the  subject  matter 
of  the  gift  is  real  estate.  In  the  great  majority  of 
cases  of  gifts,  whether  l)y  Mill  or  inter  vivos,  for 
the  purpose  of  having  Masses  said  for  the  souls  of 
deceased  persons,  restrictions  of  the  kind  we  have 
just  been  considering  have  no  application. 

It  is  further  to  be  noted  with  regard  to  these  re- 
strictions that,  being  statutory  and  not  constitu- 
tional, they  are  not  necessarily  binding  upon  pri- 
vate corporations,  created  by  special    acts,  before 
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the  power  to  create  corporations  in  that  way  wa.s 
taken  away  from  the  legislature  by  the  constitu- 
tional provisions  at  present  in  force. 

Besides  these  special  restrictions  in  the  case  of 
corporations,  and  of  real  estate,  there  are  others 
which  apply  to  all  gifts  to  charities,  whether  the 
beneficiary  be  an  individual  or  a  corporation,  and 
sometimes  also  whether  the  subject-matter  of  the 
gift  be  real  or  personal  estate. 

Restrictions  of  this  latter  kind  have  reference  (1) 
to  the  time  before  death  at  which  a  gift  to  a  char- 
ity, by  will  or  otherwise,  must  be  made  in  order  to 
be  valid;  (2)  to  the  formalities  to  be  observed  in 
the  making  of  such  gifts;  or  (3)  to  the  propDrtion  of 
a  man's  estate  which  lie  is  allowed  to  give  to  char- 
ity by  will. 

In  England  and  in  Ireland  there  are  statutory 
provisions  in  force  prescribing  the  formalities  to  be 
observed  in  making  a  gift  to  a  charity  and  the  time 
which  must  elapse  before  death  in  the  case  of  such 
gifts.  A  few  of  the  states  of  this  union  have 
adopted  similar  provisions  in  their  statutes.  Some 
of  these  enactments  refer  only  to  the  time  before 
death  at  which  such  gifts  must  be  made.  Others 
also  contain  provisions  limiting  the  proportion  of 
his  estate  which  a  testator  may  give  to  charity, 
when  he  leaves  him  surviving  a  wife  or  children, 
or  descendants  of  children.       Some  refer  only  to 
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real  estate,  and  others  to  both  real  and  personal 
estate. 

So  far  as  the  present  writer  is  aware,  there  are 
no  statutory  restrictions  of  this  kind  in  force  in 
the  State  of  Illinois,  other  than  the  general  provi- 
sion limiting  the  extent  to  which  the  estate  may 
be  willed  away  from  a  surviving  wife  or  husband. 
It  would  seem,  therefore,  that  in  this  state,  the 
only  restriction  peculiar  to  charitable  gifts  is  that 
imposed  on  the  holding  of  lands  by  corporations 
formed  for  religious  purposes.  The  general  re- 
striction on  the  holding  of  real  estate  by  corpora- 
tions not  for  pecuniary  profit  does  not  seem  in  ef- 
fect to  differ  much  from  that  in  the  case  of  corpo- 
rations for  pecuniary  profit.  Corporations  not  for 
pecuniary  profit  would  include  charitable  corpora- 
tions of  all  kinds,  though  it  does  not  necessarily 
follow  that  all  corporations  not  for  pecuniary  profit 
would  be  charitable. 


CHAPTER  II. 

BEQUESTS  FOR  MASSES. 

The  brief  outline  of  tlie  doctrine  of  charitable 
uses  given  in  the  first  chapter  of  this  essay  will 
make  it  much  easier  for  the  non-professional  read- 
er to  understand  what  has  now  to  be  said  upon  the 
special  subject  of  bequests  for  the  saying  of 
Masses  for  the  souls  of  deceased  persons. 

So  far  as  the  present  writer  is  aware  the  ques- 
tion of  the  validity  of  bequests  of  this  character 
has  never  been  passed  upon  by  the  Supreme  Court 
or  Court  of  Appeals  of  the  State  of  Illinois.  The 
question  was  once  considered  in  the  Circuit  Court, 
and  an  elaborate  opinion  on  the  subject  was  deliv- 
ered by  Judge  Tuley,  This  decision  was  delivered 
in  the  spring  of  1883,  and  was  published  with  fav- 
orable comments  in  the  Chicago  Legal  News  of 
May  12th,  1883.  In  this  case  personal  estate  was 
given  for  the  purpose  of  having  Masses  said  for 
the  soul  of  the  donor  and  the  soul  of  his  mother. 
At  the  beginning  of  the  opinion  Judge  Tuley  states 
that  it  was  contended  that  the  trust  was  void  be- 
cause the  funds  wers  given  for  a  superstitious  pur- 
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pose  or  use.  And  in  the  elaborate  and  learned 
opinion  which  follows,  Judge  Tnley  confines  him- 
self to  considering  the  question  whether  or  not 
the  trust  is  void  on  this  particular  ground.  He 
reaches  the  conclusion  that  the  English  doctrine  of 
superstitious  uses  is  not  in  force  in  this  state,  and 
he  upholds  the  validity  of  the  trust.  There  can  be 
no  doubt  that  the  learned  Judge  is  right  in  his  view 
j-egarding  the  doctrine  of  superstitious  uses.  The 
Supreme  Courts  in  several  of  the  states  have  since 
held  in  accordance  with  this  view,  and  it  is  more 
than  likely  that  the  same  view  will  prevail  in  the 
other  states  when  the  question  comes  up  for  de- 
cision, notwithstanding  the  dictum  to  the  con- 
trary, quoted  by  Judge  Tuley  from  Redfield  on 
Wills. 

But,  apart  from  the  doctrine  of  superstitious  uses, 
there  are  several  other  objectioub  to  the  validity  or 
such  a  bequest,  which  w^ere  not  considered  hy 
Judge  Tuley,  presumably  because  they  were  not 
relied  on  in  argument.  Nor  did  it  form  any  part  of 
the  duty  of  the  Judge  to  discuss  on  this  occasion 
the  all-important  question  as  to  whether  a  gift  of 
this  character  is  or  is  not  a  good  charitable  gift, 
and  no  reference  to  this  question  is  in  fact  made 
in  the  opinion.  (See  Appendix  A,  where  Judge 
Tuley's  opinion  in  this  case  will  be  found  in  full.) 
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Ill  the  folloAviog  pages,  we  shall  discuss  these 
two  questions:— 

(1)  Is  a  gift  for  the  purpose  of  having  Masses 
said  for  the  soul  of  a  deceased  person  entitled  to 
rank  as  a  charitable  trust?  This  will  involve  the 
consideration  of  the  further  question— who  is  to  be 
regarded  as  the  beneficiary  of  such  a  trust? 

(2)  If  the  trust  be  not  charitable,  and  is  to  be 
tested  by  the  principles  applicable  to  the  case  of 
private  trusts,  is  it  a  valid  trust,  and,  if  invalid, 
does  it  cause  a  failure  of  the  legacy  to  which  it  is 
attached? 

Firstly,  then,  is  a  bequest  for  the  purpose  of 
having  Masses  said  for  the  soul  of  a  deceased  per- 
son a  charitable  bequest  in  the  legal  sense  of  that 
term?  We  trust  that  enough  has  been  said  in  the 
first  chapter  of  this  book  to  show  the  great  prac- 
tical importance  of  answering  this  question  as  a 
preliminary  to  determining  whether  or  not  the  be- 
quest is  valid.  It  is  sufficient  here  to  repeat  gen- 
erally that  in  a  great  number  of  cases  in  which  be- 
quests of  this  character  have  been  made,  the  valid- 
ity or  invalidity  of  the  bequest,  had  it  been  tested 
in  the  courts,  would  have  depended  directly  upon 
the  answer  to  the  question  here  stated. 

The  question  whether  a  trust  is  charitable  or  not 
depends  upon  the  character  of  the  beneficiary  or 
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object  of  the  trust.  Who,  then,  is  the  beneficiary 
of  a  trust  for  the  procuring  of  Masses  to  be  said 
for  the  soul  of  a  deceased  person?  It  is  plain  that 
if  we  are  to  regard  the  soul  intended  to  be  bene- 
fitted by  the  Masses  as  the  beneficiary  of  the  trust, 
the  trust  cannot  be  charitable  in  the  legal  sense. 
We  have  seen  that  one  of  the  essential  elements 
of  a  charitable  trust  is  that  it  shall  not  be  for  the 
benefit  of  any  individual  or  individuals  named,  but 
of  an  indefinite  number  of  persons.  It  may  be  ob- 
served here  that  the  view  which  would  regard  the 
soul  or  souls  of  the  individuals  named  as  the  bene- 
ficiaries would  not  only  prevent  it  from  being  a 
charitable  trust,  but  would  raise  serious  doubts  as 
to  whether  the  trust  could  be  held  valid  even  as  a 
private  trust. 

The  present  writer  must  confess  that  he  would 
not  have  thought  it  necessary  to  discuss  the  theory 
which  regards  the  soul  of  the  deceased  person  as 
being,  from  a  legal  point  of  view,  the  beneficiary 
of  the  trust,  had  it  not  been  that  this  theory  has 
received  the  sanction  of  the  Court  of  Appeals  of 
the  State  of  New  York.  The  case  of  Gilman  vs. 
McArdle  came  up  on  appeal  from  the  general  ses- 
sion of  the  Superior  Court  of  New  York  City.  The 
decision  of  the  court  below  is  reported  in  17  J.  &  S, 
(N.  Y.)  463.  In  this  case  a  sum  of  money  had  been 
deposited  with  a  party  in  trust  to  have  Masses  said 
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by  a  Roman  Catholic  Priest  for  the  souls  of  the 
donor  and  her  husband.  The  court  below,  in  hold- 
ing this  trust  void,  observed:— "In  the  case  at  bar 
the  beneficiaries  are  both  dead  and  beyond  the 
reach  of  human  law.  Their  souls  are  intended  as 
beneficiaries,  and  the  money  is  to  be  expended  for 
Masses  for  the  repose  of  their  souls.  But  the  soul 
of  one  who  has  departed  this  life  is  incapable  of 
taking  an  interest  in  the  property  left  behind,  nor 
is  it  in  any  sense  subject  to  the  jurisdiction  of  any 
legal  tribunal."  The  court  accordingly  held  that 
the  trust  failed  for  want  of  a  beneficiary,  and  that 
a  trust  resulted  by  operation  of  law  in  favor  of  the 
next  of  kin. 

This  decision  was  reversed  by  the  Court  of  Ap- 
peals (Oilman  vs.  McArdle,  99  N.  Y.,  451).  But  the 
decision  went  upon  a  special  ground  not  adverted 
to  in  the  court  below,  and  the  Court  of  Appeals 
guarded  itself  against  being  supposed  to  express 
any  opinion  upon  the  question  raised  by  the  court 
below  as  regarded  the  character  of  the  beneficiary 
and  the  consequences  thereof  to  the  validity  of  the 
trust.  But  in  the  later  case  of  Holland  vs.  Alcock, 
108  N.  Y.,  312,  the  Court  of  Appeals  passed  upon  a 
question  substantially  the  same  as  that  discussed 
in  Oilman  vs.  McirVrdle  and  in  effect  approved  the 
doctrine  of  the  court  below  in  that  case.  In  this 
case  of  Holland  vs.  Alcock  the  residue  was  left  to 
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the  executors  in  trust  to  be  applied  by  them  "for 
the  purpose  of  having  prayers  offered  in  a  Roman 
Catholic  Church  to  be  by  them  selected  for  the 
repose  of  my  soul  and  the  souls  of  my  family  and 
also  the  souls  of  all  others  who  may  be  in  purga- 
tory." The  Court  of  Appeals  held  this  trust  void 
because  the  intended  beneficiary  was  not  a  living 
person  whose  rights  the  law  could  take  cognizance 
of,  and  enforce.  It  was  expressly  held,  however, 
in  this  case  that  the  English  doctrine  of  supersti- 
tious uses  was  not  in  force  in  the  State  of  New 
York  and  that,  so  far  as  that  doctrine  was  con- 
cerned, the  trust  would  be  valid. 

It  is  to  be  observed  that  both  in  Oilman  vs.  Mc- 
Ardle  and  Holland  vs.  Alcock  the  money  was  given 
to  a  trustee  or  trustees  upon  a  general  trusit  to  ap- 
ply it  in  having  Masses  said  for  the  purposes 
named.  In  Holland  vs.  Alcock  the  court  expressly 
guarded  itself  against  implying  what  its  decision 
would  have  been  had  the  bequest  been  to  a  par- 
ticular clergyman  accompanied  by  a  direction  for 
the  saying  of  the  Masses. 

It  is  further  to  be  noted  that  the  doctrine  of 
charitable  uses  is  not  in  force  in  the  State  of  New 
York.  The  question  passed  on  in  these  cases  re- 
garded the  validity  of  the  trusts  regarded  as  pri- 
vate trusts.  They  are  material  on  the  point  now 
being  discussed  only  in  so  far  as  they  favor  the 
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view  that  the  character  of  a  trust  of  this  nature  is 
to  be  determined  on  the  theory  that  the  souls  of  the 
persons  named  are  to  be  exclusively  regarded  as 
the  beneficiaries  of  the  donor's  bounty. 

(For  a  further  discussion  of  the  present  condition 
of  the  law  upon  this  subject  in  the  State  of  New 
York,  see  Appendix  B.) 

If  the  doctrine  laid  down  in  these  New  York 
cases  were  to  be  strictly  applied  in  all  cases  where 
a  bequest  is  made  to  an  executor  or  trustee  on  a 
general  trust  to  apply  for  the  saying  of  Masses  for 
the  souls  of  individuals  named,  it  is  plain  that  no 
bequest  of  this  character  could  rank  as  a  charita- 
ble bequest.  The  element  (essential  to  a  legal 
charity)  of  intention  on  the  part  of  the  donor  to 
benefit  an  indefinite  number  would  necessarily  be 
held  to  be  wanting.  In  the  preface  to  this  essay, 
attention  was  called  to  the  fact  that  the 
question  now  being  discussed  is  still  an  open  one 
in  this  country.  Reference  was  also  there  made  to 
the  further  fact  that  this  question  had  received 
careful  attention  from  the  Irish  courts.  In  the 
leading  case  of  Attorney  General  vs.  Delaney  (I.  R. 
10  C.  L.,  104)  the  question  whether  a  bequest  for 
the  saying  of  Masses  for  the  soul  of  a  deceased 
person  was  entitled  to  rank  as  a  charitable  be- 
quest received  elaborate  and  careful  examination. 
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The  bequest  considered  in  that  case  did  not  con- 
tain any  special  provision  to  the  effect  that  the 
Masses  should  be  said  in  public,  or  in  a  public 
place  of  worship  to  which  all  desiring  to  worship 
were  admitted.  It  may  be  affirmed  with  confi- 
dence that  few,  if  any,  of  the  bequests  of  a  like 
character  heretofore  made  in  this  country  have 
contained  any  such  provision,  any  more  than  the 
bequest  examined  in  this  Irish  case.  In  this  case, 
the  court  unanimously  decided  that  in  the  absence 
of  a  provision  making  it  obligatory  that  the  act  of 
worship  directed  to  be  performed  should  be  a  pub- 
lic act  of  worship,  the  bequest  did  not  constitute  a 
charitable  bequest  in  the  legal  sense.  Chief  Baron 
Palles,  who  delivered  the  judgment,  intimated  that 
if  the  will  had  contained  a  provision  requiring  the 
offering  of  the  Masses  to  be  act^  of  Dublic  worshio. 
he  would  have  held  it  to  be  a  good  charitable  be- 
quest. But  the  other  Judges  of  the  court  carefully 
guarded  themselves  against  giving  any  opinion  on 
that  point.  It  is  especially  to  be  noted  that  in  this 
case  the  question  was  treated  as  depending  upon 
the  character  of  the  act  of  worship  directed  to  be 
performed,  and  the  fact  of  the  soul  of  a  deceased 
person  being  specially  directed  to  be  remembered 
or  prayed  for  was  not  considered  to  constitute  any 
difficulty.  In  this  respect,  the  Irish  court  seems  to 
have  taken  a  much  bro-ader  view  than  was  taken 
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by  the  New  York  courts  in  the  cases  of  Oilman  vs. 
McArdle  and  Holland  vs.  Alcock,  cited  above. 
Reference  was  made  to  the  case  of  Duronr  vs. 
Mottenx  (I  Ves.  Sen.,  320),  in  M'hich  one  of  the 
gifts  was  to  provide  a  fund  for  a  perpetual  annu- 
ity of  £10  a  year  to  a  minister  to  preach  a  sermon 
in  memory  of  the  testator.  According  to  the  doc- 
trine of  the  New  York  cases  just  referred  to  the 
person  intended  as  the  beneficiary  of  such  a  trust 
should  be  regarded  as  being  the  deceased  testator 
himself,  in  memory  of  whom  the  sermon  was  to  be 
preached;  and  the  trust  would  not  only  not  be  a 
legal  charity,  but  would  fail  altogether  for  want  of 
a  beneficiary  whom  the  law  could  recognize  as 
such.  But  the  English  court,  like  the  Irisih  court, 
took  a  broader  view  of  the  law,  and  held  this  to  be 
a  good  charitable  trust  as  being  a  bequest  towards 
the  support  of  a  minister  of  the  Gospel.  The 
court  did  not  think  that  the  fact  of  the  minister 
being  required  to  preach  in  memory  of  the  de- 
ceased ought  to  prevent  the  trust  being  charitable 
if  it  otherwise  was  so.  It  is  further  to  be  noted 
that  the  court  in  the  Irish  case  took  ?.  distinction 
between  pious  or  religious  uses  and  charitable 
uses.  And  in  support  of  this  distinction,  as  well  as 
upon  the  point  expressly  decided  in  the  case,  the 
Chief  Baron  cited  the  opinion  of  Vice-Chancellor 
Wickens  (whom  he  referred  to  as  "a  high  authority 
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indeed  on  questions  of  cliarities")  as  expressed  in 
Cocks  vs.  Manners,  L.  R.  12  Eq.,  585.  Vice-Chan- 
cellor  Wickens  tliere  says:—  "It  is  said  in  some  of 
the  cases  tliat  religious  purposes  are  charitable, 
but  that  can  only  be  true  as  to  religious  services 
tending  directly  or  indirectly  towards  the  instruc- 
tion or  the  edification  of  the  public."  It  is  the 
more  necessary  to  dwell  on  this  distinction  here, 
because  there  seems  to  be  a  constantly  recurring 
tendency  in  the  American  decisions  to  confound 
pious  or  religious  uses  with  charitable  uses,  and  to 
assume  (as  Yice-Chancellor  Wickens  tells  us  some 
of  the  English  judges  assumed)  that  religious  or 
pious  uses  are  necessarily  charitable  uses. 

From  the  time  of  the  decision  in  Attorney  Gen- 
eral vs.  Delaney  down  to  a  very  recent  period  the 
question  whether  a  bequest  for  Masses  would  be 
a  charitable  trust,  if  the  Masses  were  directed  to 
be  said  in  public,  remained  an  open  question  n  Ire- 
land. Thus  in  the  case  of  Beresford  v>^.  Jarvis  (11 
Ir.  L.  T.  R.,  128)  the  Master  of  the  Rolls  said:— "I 
hold  myself  free  to  determine  if  the  question 
arises,  whether,  if  a  testator  directs  Masses  to  be 
said  for  individual  souls,  and  directs  them  to  be 
said  in  public,  that,  as  a  charitable  gift,  stands  or 
falls." 

But  within  the  last  few  months  this  very  ques- 
tion has  been  judicially  passed  upon  by  the  Ex- 
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chequer  division  of  the  High  Court  of  Justice  at 
Dublin  in  the  case  of  The  Attorney  General  vs. 
Hall  (Q.  B.  and  Ex.  Div.  1896,  2,  I.  R.  291).  This 
case  decides  that  a  bequest  for  the  saying 
of  Masses  for  the  soul  of  a  deceased  person 
is  a  good  charitable  bequest,  if  the  Masses  are  re- 
quired to  be  said  in  public.  The  bequest  then  be- 
comes a  bequest  for  the  performance  of  an  act  of 
public  worship,  and  the  fact  that  such  act  of  public 
worship  is  directed  to  be  accompanied  by  a  par- 
ticular remembrance  of  a  deceased  person  is  re- 
garded by  the  court  as  immaterial,  and  as  not  af- 
fecting its  character  as  an  act  of  public  worship. 
An  extract  from  the  judgment  in  this  case  is 
printed  in  the  third  appendix  to  this  book.  In 
the  Massachusetts  case  of  in  re  Schouler 
(1.31  Mass.,  426)  the  residue  of  the  testa- 
trix's estate  was  directed  to  be  applied 
"for  charitable  purposes,  Masses,  etc."  This  was 
upheld  as  a  good  charitable  bequest.  The  court 
said:— "Masses  are  religious  ceremonials  or  ob- 
servances of  the  church  of  which  she  was 
a  member,  and  come  within  the  religious 
or  pious  uses  which  are  upheld  as  public 
charities."  There  was  not  here  any  express 
direction  requiring  the  Masses  to  be  said 
for  the  souls  of  parties  named.  But  it  is  perhaps 
not  too  much  to  assume  that,  upon  proper  testi- 
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mony  as  to  the  meaning  and  practical  application 
of  such  a  direction,  the  Massachusetts  court  would 
hold,  as  did  the  Irish  court,  that  the  special  remem- 
brance  of  the  souls  of  deceased  parties  would 
not  in  any  degree  prevent  the  masses  from  contin- 
uing to  be  acts  of  public  worship,  and,  as  such, 
public  charities. 

The  results  of  the  foregoing  discussion  may  be 
summed  up  as  follows:  (1)  The  question  Avhether 
a  bequest  for  the  saying  of  masses  for  the  soul  of 
a  deceased  person  is  (in  the  legal  sense)  a  charita- 
ble trust  has  still  to  be  settled  in  this  country. ^== 

(2)  If  the  bequest  were  made  to  the  executor  or  a 
trustee  on  trust  to  apply  in  having  masses  said, 
etc..  and  if  no  provision  (express  or  implied)  were 
made  for  the  masses  being  said  in  public,  it  is 
doubtful  if  the  trust  would  be  held  to  be  chari- 
table. 

(3)  If  the  masses  were  required  to  be  said  in 
public,  or  if  it  were  proved  to  the  satisfaction  of 
the  Court  that  the  Masses  w^ould  necessarily  be 
acts  of  public  worehip.  the  trust  would  probably 
be  held  to  be  charitable,  as  tending  to  the  edifica- 
tion and  spiritual  benefit  of  that  part  of  the  public 
who  might  attend  the  celebration  of  the  masses. 

(4)  If,  in  addition  to  the  direction  (express 
or  implied)  for  saying  the  masses  in  public, 
the    bequest    were    made    directly    to    a    clergy- 

*But  see  appendix  E. 
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man  named  in  his  character  as  such,  or  to 
the  pastor  for  the  time  being  of  a  parish  named, 
adding  a  request  for  tlje  saying  of  the  masses, 
there  would  be  a  second  ground  on  which  the  trust 
might  be  considered  charitable.  It  would  then  be 
a  provision  for  or  towards  the  maintenance  of  a 
minister  of  religion  as  such,  and  would  therefore 
be  governed  by  the  decision  in  the  case  of  Duiour 
vs.  Motteux  (1  Ves.  Sen.  320),  cited  above.  This 
could  hardly  be  claimed  where  the  bequest  wns 
made  to  an  executor  or  trustee  in  a  general  trust  to 
apply  in  having  masses  said  (see  Holland  vs.  Al- 
cock,  ubi  supra). 


So  much  for  the  question  as  to  whtther  such  be- 
quests are  entitled  to  rank  as  charitable.  We  now 
proceed  to  consider  the  question  as  to  whether  the 
trust  would  be  valid,  cons'.dered  s  mply  as  a  private 
trust,  and  assuming  that  it  would  not  be  held  to  be 
charitable;  always  remembering  that  this  is  the 
important  question  in  those  states  in  which  the 
English  doctrine  of  charitable  uses  is  not  in  force. 

There  can  be  no  doubt  whatever  but 
that  bequests  of  this  character  wtre  con- 
stantly made  in  England  before  the  Ref- 
ormation, and  were  then  regarded  as  per- 
fectly valid.  They  were  then  called  pious  or 
religious  uses.      Whether  these  pious  or  religious 
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uses  then  ranked,  in  all  respects,  as  charitable 
uses,  is  a  question  open  to  much  doubt.  And,  in- 
deed, as  we  have  seen,  the  question  as  to  the  ex- 
tent to  which  the  doctrine  of  charitable  uses  ex- 
isted, as  a  distinct  doctrine,  in  English  law 
previous  to  the  Statute  of  Elizabeth,  is  still  much 
disputed.  It  seems  certain,  however,  that  difficul- 
ties of  the  kind  suggested  in  the  New  York  cases 
cited  above  did  not  prevent  the  courts  from  enfor- 
cing trusts  of  this  character  previous  to  the  Refor- 
mation. The  modern  English  doctrine  that  trusts 
of  this  character  are  to  be  regarded  as  superstitious 
uses,  rests  upon  the  statute  of  1  Ed.  VI.  C.  14  (see 
West  vs.  Shuttleworth,  2  My.  and  K.  684).  This 
statute  was  never  in  force  in  Ireland,  and  when 
this  question  came  up  for  decision  before  the  Irish 
courts  of  chancery,  they  held  that  such  bequests 
had  never  been  invalidated  in  Ireland  by  statute 
and  were  therefore  still  valid  (see  Read  vs.  Hodg- 
ens,  7  I.  E.  R.  17,  and  the  case  of  Commissioners, 
etc.,  vs.  Walsh,  the  facts  in  which  case  and  the 
decree  rendered  are  given  in  a  note  to  the  case  just 
cited,  on  page  34,  et  seq.). 

In  the  cases  decided  by  the  Irish  courts  on  this 
question,  the  bequests  are  most  commonly  made 
on  a  general  trust  for  the  saying  of  masses,  etc. 
Yet  these  Irish  .Judges  do  not,  any  more  than  the 
English  Judges  before  the  Reformation,  experience 
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any  difficulty  of  the  kind  dwelt  upon  in  the  New 
York  cases  cited  above.  The  fact  that  the  intend- 
ed beneficiaries  were  the  souls  of  deceased  persons 
and  therefore  beyond  the  jurisdiction  of  earthly 
tribunals,  does  not  seem  to  have  presented  itself  to 
their  minds  as  constituting  an  objection  to  the 
validity  of  the  trust.  As  this  objection  is  not  re- 
ferred to  in  the  cases  cited  above,  we  can  only  con- 
jecture as  to  hoAv  it  might  ha,ve  been  got  over  if  it 
had  been  referred  to.  Perhaps  it  might  have  been 
held  that  the  bequest  w^as  to  such  Catholic  clergy- 
man as  the  executor  might  select,  upon  a  condition 
for  the  saying  of  the  masses,  and  that,  therefore, 
the  clergyman,  when  selected,  was  the  beneficiary. 
Or,  again,  it  might  have  been  considered  that  the 
rule  requiring  a  personal  beneficiary  in  the  case  of 
a  private  trust,  whose  rights  the  court  can  take 
cognizance  of  and  enforce,  has  not  been,  and  ought 
not  to  be,  rigidly  enforced  in  the  case  of  religious 
or  pious  uses  any  more  than  in  the  case  of  uses 
strictly  charitable.  Take,  for  example,  the  case  of 
a  bequest  for  the  erection  of  a  monument  or  tomb- 
stone to  testator's  memory.  It  has  been  held  that 
a  bequest  of  this  character  is  a  good  charitable  be- 
quest w^here  the  monument  is  directed  to  be  built 
within  a  church  or  ehapel.  The  tomb  is  then  re- 
garded as  forming  a  part  of  the  edifice  and  the  be- 
quest is  held  to  be  charitable  on  the  general  prin- 
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ciple  that  gifts  for  the  building  or  beautifying  of 
places  of  worship  are  charitable  (Hoare  vs.  Os- 
borne, L.  R.  1  Eq.  585;  Dawson  vs.  Small,  L.  R. 
18  Eq.  114.  Hamilton's  Law  of  Charities  in  Ire- 
land, p.  17).  On  the  other  hand,  if  the  tomb  is  to 
be  erected  outside  in  a  churchyard,  the  bequest  is 
not  held  to  be  charitable,  and  therefore  a  bequest 
to  create  a  perpetual  annuity  for  keeping  in  re- 
pair a  monument  in  a  churchyard  will  be  void  as 
tending  to  create  a  perpetuity.  (In  re  Williams, 
5  Chy.  D.  735.)  But  a  bequest  for  erecting  a 
tombstone  to  the  testator  in  a  church-yard 
would  be  a  valid  bequest,  although  not 
helped  out  in  any  way  by  the  special  doctrines  of 
the  law  of  charities.  Yet  such  a  bequest  is  cer- 
tainly open  to  the  class  of  objections  relied  on  in 
Oilman  vs.  McArdle  and  Holland  vs.  Alcock  in  as 
great  a  degree  as  the  bequests  discussed  in  those 
eases. 

Upon  this  question  it  may  further  be  observed 
that  in  the  case  decided  by  Judge  Tuley  in  the 
Cook  County  (Chicago)  Circuit  Court,  the  class  of 
objections  relied  on  in  the  New  York  cases  just 
cited  are  completely  ignored.  This  may  have  been 
because  they  were  not  relied  on  in  argument. 

In  the  case  of  Seibert's  Appeal,  decided  by  the 
the  Supreme  Court  of  Pennsylvania  in  1886  (18  W. 
N.  Cas.  276)  the  bequest  wf»s  "to  the  Pastor  at 
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NeAvry,  Blair  County,  for  masses  for  the  repose  of 
my  soul  and  for  the  repose  of  the  souls  of  my  rela- 
tives, and  the  repose  of  the  souls  of  the  faithful 
of  my  parish."  Of  this  bequest  the  Supreme  Court 
.said:  "As  in  this  country,  from  the  very  nature  of 
of  its  institutions,  what  were  at  one  time  known  in 
England  as  superstitious  uses  have  no  rec- 
ognition in  our  laws,  and  as  all  the  various  dogmas 
of  the  several  Christian  sects  are  to  be  treated  with 
equal  reverence  and  respect,  a  religious  or  charita- 
ble bequest,  whether  for  the  founding  of  a  church, 
or  to  purchase  masses  for  the  dead,  must  be  re- 
garded as  valid,  and  is  to  be  interpreted  and  en- 
forced in  such  a  manner  as  may  best  accord  with 
the  will  of  the  testator."  The  Court  held  that  this 
was  a  legacy  to  the  person  answering  the  descrip- 
tion of  "the  pastor  at  Newry"  at  the  time  of  tes- 
tator's death,  and  the  executor  was  compelled  to 
pay  the  legacy  to  that  person.  The  Court  further 
held  that  the  executor  had  no  right  to  make  the 
payment  of  the  legacy  conditional  on  the  perform- 
ance of  the  trust  for  the  saying  of  the  masses. 
Upon  the  question  as  to  whether  that  trust  was 
enforceable  by  anyone,  no  opinion  was  expressed. 

It  will  be  noted  that  the  Court  here  speaks  of 
the  bequest  as  "religious  or  charitable".  This, 
however,  is  merely  an  obiter  dictum;  and,  in  any 
event,  it  would  hardly  amount  to  an  expression  of 
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opinion  that  the  bequest  was,  in  the  technical  or 
legal  sense,  charitable. 

In  the  case  of  Seda  vs.  Hubble  (75  Iowa,  429), 
the  bequest  was  to  certain  parties  named  in  trust 
for  the  benefit  of  the  Catholic  Church  on  testator's 
farm,  and  accompanied  by  a  direction  that  services 
be  held  in  such  church  for  the  benefit  of  the  testa- 
tor's soul.  The  church  was  not  incorporated.  The 
Court  held  that  tbis  was  a  good  charitable  bequest 
as  being-  for  the  benefit  of  a  place  of  public  wor- 
ship, and  therefore  that  the  objection  arising  from 
the  church  not  being  incorporated  could  be  got 
over.  The  direction  regarding  the  saying  of  the 
Masses  was  treated  as  being  in  the  nature  of  a  re- 
quest and  as  not  constituting  either  a  trust  or  a 
condition. 

There  are  quite  a  number  of  decisions  on  this 
question  by  the  New  York  surrogate  courts  re- 
ported in  the  volumes  of  the  NewYork  Supplement. 
These  decisions  are  curiously  contradictory.  Thus. 
in  Re  Swartz's  will  (3  N.  Y.  S..  134).  and  in  Re 
McEvoy's  Estate,  3  (N.  Y.  S..  207),  bequests  for 
Masses  for  the  souls  of  deceased  persons  were 
held  void.  In  both  of  these  cases  Holland  vs.  Al- 
cock  was  referred  to  and  was  made  the  ground  of 
decision.  In  Re  Swartz's  will  the  judge  said 
that  he  was  "constrained"  by  the  decision  in  Hol- 
land vs.  Alcock  to  hold  the  bequest  void.    While, 
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on  the  other  hand,  in  Ruppel  vs.  Schlegel  (7  N.  Y. 
S.,  936),  in  Re  Howard's  Estate  (25  N.  Y.  S.,  1111), 
and  in  Re  Backes'  will  (30  N.  Y.  S.,  394)  similar 
bequests  were  upheld.  In  the  Howard  case  a  be- 
quest to  a  named  priest  for  the  saying  of  ^Masses 
was  held  to  be  a  bequest  upon  a  condition  and 
proof  of  the  performance  of  the  condition  was  re- 
quired as  a  condition  precedent  to  the  payment  of 
the  legacy.  In  the  Backes'  case,  the  judgments  in 
Gilman  vs.  McArdle  and  Holland  vs.  Alcoek  (ubi 
supra)  are  quoted,  but  only  those  parts  which  af- 
firm that  the  English  doctrine  of  superstitious 
uses  is  not  in  force  in  this  country.  The  strange 
thing  is  that,  in  this  case,  a  bequest  in  all  essen- 
tial particulars  similar  to  that  in  Holland  vs.  Al- 
coek was  upheld;  and  the  decision  was  specially 
rested  on  the  authority  of  Holland  vs.  Alcoek, 
although  as  we  have  seen,  the  Court  in  that  case 
reached  a  directly  contrary  conclusion.  The  de- 
cision in  Ruppel  vs.  Schlegel  was  by  the  Supreme 
Court  on  appeal  from  the  Surrogate  Court.  There 
a  residuary  devise  and  bequest  was  made  to  a  cer- 
tain church  upon  the  "ordination"  that  (amongst 
other  things)  Masses  should  be  said  for  the  re- 
pose of  testator's  soul  and  the  soul  of  his  wife. 
The  Court  held  that  this  was  a  good  legacy  to  the 
church;  that  no  trust  was  created  for  the  saying 
of  the  Masses;  and  that  the  direction  regarding 
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this  matter  was,  at  most,  a  condition  subsequent. 

Upon  the  Avhole,  the  following  propositions  are 
submitted  upon  this  question  regarding  the  validi- 
ty of  a  trust  for  the  saying  of  Masses  for  the  soul 
of  a  deceased  person,  considered  simply  as  a  pri- 
vate, and  not  as  a  charitable,  trust,  and  regarding 
the  validity  of  a  legacy  to  which  such  a  trust  is 
attached:— 

(1)  If  such  a  bequest  were  made  to  an- 
executor  or  trustee  upon  a  general  trust  to  apply 
in  having  Masses  said  for  the  souls  of  certain  de- 
ceased persons,  it  is  at  least  doubtful  if  such  a 
trust  would  be  held  to  be  enforceable,  in  view  of 
the  doctrine  of  the  New  York  cases  cited  above. 

(2.)  If  such  a  bequest  were  made  directly  to  a 
named  clergyman  or  named  clergymen, 
or  to  the  pastor  or  pastors  at  the 
time  of  testator's  death  of  a  certain  parish  or 
parishes,  accompanied  by  a  condition  or  direction 
that  the  party  or  parties  to  whom  the  bequest  was 
made  would  say,  or  cause  to  be  said,  a  certain 
number  of  Masses  for  the  repose  of  the  soul  of  the 
testator,  or  other  persons  named,  the  bequest 
would  probably  be  held,  even  in  New  York,  to  be 
good  as  a  legacy  to  the  clergyman  or  clergymen 
named. 

(3).    Upon    the    question    whether    or    not    the 
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Court  would  undertake  to  enforce,  as  against  such 
clergyman  the  trust  or  condition  for  the  say- 
ing of  the  Masses,  or  would  require  proof  of  the 
performance  of  this  trust  or  condition  before  or- 
dering the  payment  of  the  legacy,  the  decisions  are 
very  contradictory.  It  is  apprehended,  however, 
that  this  is  not  a  question  to  which  most  Catholics 
would  attach  any  great  degree  of  importance.  At 
best,  the  Court  would  have  to  accept  the  state- 
ment of  the  clergyman  as  to  whether  he  had  or 
had  not  offered  the  Masses  for  the  particular  inten- 
tion. And  if  he  were  capable  of  violating  the 
trust  reposed  in  him  by  the  deceased  person,  he 
would  be  also  capable  of  deceiving  the  Court  upon 
the  question  as  to  whether  or  not  he  had  per- 
formed that  trust.  We  apprehended  that  the  dan- 
ger of  his  doing  either  the  one  thing  or  the  other 
would  not  by  most  Catholic  testators  be  regarded 
as  at  all  serious. 

There  may  seem  to  be  som.e  difficulty  in  recon- 
ciling the  second  of  the  foregoing  propositions 
with  the  doctrine— applied  by  the  Court  below  in 
Oilman  vs.  McArdle.  and  by  the  Court  of  Appeals 
in  Holland  vs.  Alcock— that  where  it  appears  to 
have  been  the  intention  of  the  testator  that  a  do- 
nee should  take  as  trustee,  and  the  pui*poses  of  the 
trust  fail  for  any  cause,  the  donee  cannot  take  the 
gift  discharged  from  the  trust,  but  there  will  be 
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a  resulting  trust  for  the  next  of  kin.  There  can 
be  no  doubt  but  that  if  the  intention  to  create  a 
trust  or  condition  for  the  saying  of  the  Masses  for 
the  particular  intention  be  clear,  and  if  it  should 
be  held  that  this  is  not  a  trust  or  condition  which 
Courts  of  Equity  can  take  cognizance  of  or  en- 
force, the  difficulty  here  referred  to  is  a  serious 
one.  Yet,  it  must  be  remembered  that  in  Holland 
vs.  Alcock,  the  Court,  while  applying  this  doctrine 
to  a  bequest  upon  a  general  trust  to  use  in  hav- 
ing prayers  said,  etc..  intimated  very  clearly  that 
it  might  have  held  differently  had  the  bequest 
been  to  a  named  clergyman  directly,  accompanied 
by  a  direction  or  condition  for  the  saying  of  the 
Masses. 

Both  in  this  case  of  Holland  vs.  Alcock,  and  in 
the  more  recent  decision  by  the  New  York  Su- 
preme Court  in  Ruppel  vs.  Schlegel,  cited  above. 
a  distinction  is  taken  between  a  bequest  to  an  ex- 
ecutor or  trustee  upon  trust  to  apply  in  having 
Masses  said,  and  a  bequest  to  a  clergyman  or 
church  subject  to  a  condition  (precedent  or  subse- 
quent as  the  case  may  be)  that  Masses  shall  be 
said  for  the  particular  intention.  In  the  former 
case  it  is  not  intended  that  the  party  to  whom  the 
bequest  is  made  should  be  in  any  degree  the  bene- 
ficiary of  the  legacy.  In  the  latter  case,  it  is  in- 
tended that  the  immediate  legatee  shall  be  the 
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beneficiary  of  the  legacy,  so  far  as  this  world  is 
concerned,  subject  to  the  condition  of  his  doing 
or  procuring  to  be  done  a  certain  act.  In  Ruppel 
vs.  Schlegel  the  Court  intimated  that  if  it  were 
to  be  held  that  the  doing  of  this  act  could  not  be 
enforced  by  the  Court,  owing  to  its  beneficiary 
being  a  deceased  person,  the  immediate  legatee 
might  still  take  the  legacy,  discharged  from  the 
legal  obligation  to  do  the  act  in  question. 

It  may  be  further  observed  that  objections  of  the 
kind  relied  on  in  the  two  principal  New  York 
cases  cited  can  be  entirely  obviated  by  making 
the  bequest  to  a  clergyman  or  clergymen  named, 
or  to  the  pastor  or  pastors  at  time  of  testator's 
death  of  a  certain  parish  or  parishes,  and  adding 
a  request  (framed  so  as  not  to  create  a  precatory 
trust)  for  the  saying  of  the  Masses,  etc.  There 
could  be  no  question  of  the  validity  of  such  a  be- 
quest considered  simply  as  a  legacy  to  the  clergy- 
man named.  In  such  a  case,  the  saying  of  the 
Masses  for  the  particular  object  would  be  left  en- 
tirely in  the  discretion  of  the  clergyman,  and  the 
testator  would  have  to  rely  on  his  honor  and  con- 
science. It  is  apprehended,  however,  that  few 
Catholics  would  regard  this  as  a  serious  objection, 
or  would  have  any  fear  that  their  wishes  in  this 
regard  might  fail  of  being  carried  out. 
The  writer  has  heard  some  lawyers  express  the 
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opinion  that  bequests  of  this  character  might  best 
be  made  by  simply  giving  the  legacy  to  the  cler- 
gyman without  more  in  the  will  and  leaving,  by 
letter  or  otherwise,  an  expression  of  the  testator's 
wishes  regarding  the  Masses.  And,  it  would  seem 
that  this  is  the  method  usually  adopted  in  Eng- 
land. 

Reference  has  already  been  made  to  the  fact 
that  in  England  bequests  of  the  character  here 
being  discussed  are  held  to  be  void  as  being  for 
superstitious  uses.  It  was  so  held  in  the  case  of 
West  vs.  Shuttleworth  (2  My.  &  K.,  684),  by  Pepys 
M.  R.,  and  this  was  followed  in  1854  by  Kinder- 
sley  V.  C,  in  the  case  of  Heath  vs.  Chapman  (2 
Drew,  417).  In  the  cases  of  Michael's  Trust  (28 
Beav.,  39),  and  Blundell's  Trusts  (30  Beav.,  360), 
Romilly,  M.  R.,  expressed  doubt  as  to  the  sound- 
ness of  this  view,  but  felt  bound  to  follow  the 
previous  decisions.  In  Lilly  and  Wallis'  ''Law 
affecting  Catholics"  the  following  view  is  ex- 
pressed regarding  these  decisions  (p.  145):— "Un- 
sound in  principle  as  the  accepted  doctrine  ap- 
pears to  be,  it  has  been  so  long  acted  upon  as  to 
render  its  reversal  improbable."  Ana  regarding 
the  method  commonly  used  to  carry  out  the  wishes 
of  testators  and  others  in  this  regard,  the  same 
authors  express  themselves  as  follows  (p.  148):— 
"Though  bequests  for  superstitious  uses,  or  for- 
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bidden  orders,  will  never  be  enforced  by  the 
Courts,  yet  testators  may  give  practical,  if  not 
legal  effect,  to  their  wishes  by  adopting  the  fol- 
lowing method,  which  we  take  from  a  high  au- 
thority (Elphinestone,  Introduction  to  Convey- 
ancing, p.  407):  'The  testator  devises  or  bequeaths 
the  property  to  two  or  three  of  the  clergy  of  that 
denomination,  selecting  respectable  people  whom 
he  does  not  know  personally,  and  he  carefully  ab- 
stains from  communicating  his  intentions  to  them. 
He  leaves  with  his  will  a  letter  addressed  to  then^ 
stating  what  he  wishes  to  have  done  with  the  gifi 
and  also  a  letter  addressed  to  their  ecclesiastical 
superior  informing  him  of  the  circumstance.  So 
that  it  is  impossible  on  the  one  hand  for  them  to 
suppress  the  testator's  wishes,  and'  retain  the  gift 
for  their  own  use,  without  their  conduct  becoming 
known  to  the  superior,  and  on  the  other  hand,  for 
anyone  to  establish  that  a  trust  is  created  which 
might  be  invalid  as  offending  against  the  law.'  " 

It  is  easy  to  see  that  this  advice  was  not  writ- 
ten by  a  Catholic.  A  Catholic  would  hardly  have 
considered  it  necessary  to  enforce  so  strongly  the 
need  of  "selecting  respectable  people"  from 
among  the  clergy  of  his  church.  Nor  would  he 
have  deemed  it  necessary  to  take  such  elaborate 
precautions  against  the  contingency  of  the  clergy- 
men, to  whom  the  bequest  was  made,  pocketing 
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the  money  and  refusing  or  neglecting  to  carry  out 
the  expressed  wish  in  regard  to  the  saying  of  the 
Masses, 

'  The  writer  is  informed  by  a  member  of  the  Isew 
York  bar  that,  since  the  decision  in  HoUand  vs. 
Alcock  (ubi  supra),  the  practice  in  that  state  has 
been  to  make  the  bequest  to  a  clergyman  or  cler- 
gymen named,  and  to  add  a  request  (expressed 
either  in  the  will  or  in  a  separate  document)  that 
the  Masses  may  be  said  for  the  expressed  inten- 
tion, being  careful  to  word  this  request  so  as  not 
to  create  a  precatory  trust  (and  see  further  as  to 
this  Appendix  C.  hereto). 

Upon  the  question  as  to  whether  it  is  prefera- 
ble to  express  the  wish  as  to  the  saying  of  the 
Masses  in  the  will  itself,  or  in  a  separate  letter, 
as  recommended  in  the  passage  above  cited  from 
Lilly  and  Wallis,  it  is  enough  to  say  that  either 
method  will  do  equally  well,  provided  the  words 
used  be  not  such  as  to  create  a  trust.  The  ex- 
perience of  the  present  writer  is  that  many  testa- 
tors prefer  to  have  their  wishes  in  regard  to  the 
Masses  expressed  in  the  will  by  which  the  gift  is 
made.  And  the  writer  can  see  no  good  reason  why 
this  should  not  be  done,  subject  always  to  the 
proviso  above  expressed. 

It  may  further  be  asked:— Why  not  adopt  in 
every  case  this  method  of  making  the  bequest  as 
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XL  personal  and  private  legacy  to  a  clergyman  or 
clergymen,  with  a  superadded  wish  (expressed 
either  in  the  will  or  elsewhere)  for  the  saying  of 
the  Masses.  The  answer  to  this  is  that  (1)  some 
testators  may  prefer  to  create  a  binding  trust  or 
condition  for  the  saying  of  the  Masses,  if  and  in 
so  far  as  a  binding  trust  or  condition  for  such  a 
purpose  can  be  created;  and  (2)  that  in  those 
States  in  which  the  English  doctrine  of  charities 
is  held  to  prevail,  it  may  be  very  desirable,  for 
reasons  already  explained,  to  make  the  bequest  in 
such  a  form  as  to  create  a  charitable  trust.  For 
example,  if  it  were  desired  to  invest  a  sum  of 
money  and  to  pay  the  dividends  or  interest  thereof 
to  a  certain  clergyman  and  his  successors  in  the 
pastorate  of  a  certain  parish,  for  the  saying  of 
Masses,  such  a  bequest  would  be  void  as  tending 
to  create  a  perpetuity,  unless  it  could  be  sus- 
tained as  a  charitable  bequest.  In  those  states 
in  which  the  special  doctrines  of  the  English  law 
of  charities  are  not  held  to  prevail,  such  a  bequest 
would  be  invalid  in  whatever  form  made.  In 
those  states  in  which  the  P^nglish  doctrine  on  the 
subject  of  charities  is  accepted  and  enforced,  such 
a  bequest  would  be  invalid,  unless  expressed  so  as 
to  make  it,  in  the  legal  sense,  a  charitable  bequest. 

PRACTICAL  SUGGESTIONS. 

This  essay  may  fittingly  close  with  a  few  prac- 
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tical  suggestions  for  the  proper  framing  of  be- 
quests of  tlie  cliaracter  discussed  in  the  foregoing 
pages.  These  suggestions  will  embody  in  brief  and 
practical  form  the  conclusions  arrived  at  in  the 
foregoing  discussion. 

1.  Do  not  make  the  bequest  to  an  executor  or 
trustee  upon  a  general  trust  to  apply  in  having 
Masses  said.  This  is  the  form  most  open  to  ob- 
jections of  the  kind  relied  on  in  the  New  York 
cases  discussed  in  the  foregoing  pages. 

2.  If  it  be  desired  to  create  a  perpetual  annu- 
ity (whether  consisting  of  rents  or  profits  of  real 
estate  or  of  interest  on  money  invested)  this  may 
be  done  in  the  following  way:— 

I  bequeath  the  sum  of  $ to  A.  B.  upon  trust 

to  invest  the  same  in  etc.  (give  directions,  if  any, 
as  to  mode  of  investment)  and  to  pay  the  interest, 
dividends,  or  income  thereof  to  the  Rev.  C.  D.,  the 

pastor  of  the  Catholic  Church  of  ,  on 

street,  in  the  City  of  ,  and  to  his  successors 

in  the  office  of  pastor  of  said —  church,  and  in 

case  the  said  Rev.  C.  D.  shall  predecease  me,  then 
upon  trust  to  pay  said  interest,  dividends  or  in- 
come to  the  pastor  at  the  time  of  my  death  of  said 
Church  of ,  and  to  his  successors  in  said  Pas- 
torate, and  I  make  this  bequest  upon  the  condi- 
tion that  the  said  Rev.  C.  D..  or  other,  the  Pastor 
to  whom  said  interest,  dividends  or  income  may 
be  payable  under  the  trust  hereinbefore  expressed, 
will  say  or  cause  to  be  said  in  each  year  as  many 
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Masses  for  the  repose  of  my  soul  and  for  the  re- 
pose of  the  souls  of as  would,  according  to 

the  rules  or  usages  of  such  Church,  for  the  time 
being,  be  said  in  return  for  a  donation  of  the 
amount  which  may  be  paid  to  such  pastor  during 
such  year  under  the  trust  aforesaid,  such  Masses 

to  be  said  in  public  in  said  Church  of ,  being 

a  place  of  public  worship,  and  said  church  to  be 
open  to  the  public  during  the  celebration  of  said 
Masses,  and  all  persons  who  desire  to  worship  dur- 
ing said  Masses  to  be  admitted  for  that  purpose. 

For  reasons  explained  in  the  foregoing  pages,  a 
trust  of  this  kind  could  only  be  valid  as  a  charita- 
ble trust,  and  In  those  States  in  which  the  doctrine 
of  charitable  trusts  is  held  to  prevail.  The  fore- 
going bequest  is  framed  in  such  a  manner  that 
two  distinct  grounds  may  be  relied  on  for  holding 
it  to  be  a  good  charitable  trust,  viz:  (a)  that  it  is 
for  the  support  of  a  minister  of  religion  as  such; 
and  (b)  that  it  is  for  the  performance  of  an  act  of 
public  worship. 

The  object  in  view  in  this  case  being  to  create 
a  charitable  trust,  the  words  used  in  reference  to 
the  saying  of  the  Masses  are  of  such  a  character 
as  to  create  a  binding  trust  or  condition.  In  the 
form  next  given  below  the  object  is  to  avoid  the 
creation  of  a  binding  trust.  Hence  the  difference 
in  the  words  used. 

3.    If  it  be  not  desired  to  create  a  perpetual  an- 
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nuity,  or  perpetuity,  the  need  of  expressing  tlie 
bequest  so  as  to  constitute  it  a  cliaritable  trust 
is  not  so  urgent.  But,  even  in  tliis  case,  if  it  be 
desired  to  create  (so  far  as  may  be)  a  valid  and 
legally  enforceable  trust  for  the  saying  of  the 
Masses,  it  will  still  be  most  desirable  to  express 
that  trust  in  such  form  as  to  make  it  charitable. 
The  form  just  given  may  be  used,  substituting  a 
bequest  of  a  certain  sum  direct  to  a  clergyman 
named,  or  to  the  pastor  of  a  named  church  at 
time  of  testatoi^s  death,  for  the  bequest  to  a  trus- 
tee on  trust  to  invest,  etc.  The  precatory  trust 
or  condition  for  the  saying  of  the  Masses  may  be 
expressed  in  the  same  way  as  in  the  form  just 
given. 

4.  If  it  be  not  desired  to  create  a  perpetual  an- 
nuity, or  to  tie  up  property  in  a  way  that  would 
violate  the  rule  against  perpetuities,  and  if  the 
testator  be  willing  to  place  entire  trust  and  confi- 
dence in  the  clergyman  to  whom  the  bequest  is 
made,  as  regards  the  saying  of  the  Masses,  then 
the  bequest  may  be  made,  like  any  other  legacy, 
to  a  clergyman  named,  or  to  the  pastor  at  the  time 
of  testators  death  of  a  parish  named,  and  the 
wish  as  regards  the  saying  of  the  Masses  may  be 
conveyed  either  in  the  will  or  in  a  separate  writ- 
ing, taking  care  not  to  use  such  language  as  to 
create  a  precatory  trust.      If  it  be  preferred  in 
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such  case  to  express  the  wish  in  the  will  itself, 
the  following  form  may  be  used:— 

I  hereby  bequeath  to  the  Rev.  A.  B..  pastor  of 

Catholic    Church,  on  street,   in    the 

City  of  Chicago,  the  sum  of  $ ,  and  in  case 

the  said  Rev.  A.  B,  shall  predecease  me,  then  I  be- 
queath said  sum  of  $ to  the  pastor  of  said 

Church  at  the  time  of  my  death.    I  request 

that  the  said  Rev.  A.  B.,  or  other  such  Pastor  at 
the  time  of  my  death  as  aforesaid,  will  of  his 
charity  say  or  cause  to  be  said  as  many  Masses 

for  the  repose  of  my  soul  and  the  souls  of 

as,  according  to  the  rules  and  usages  of  said 

Church  would  be  said  in  return  for  a  donation  of 
the  amount  of  the  legacy  hereby  given  to  said  A. 
B.,  or  other,  the  Pastor  of  said  church  as  afore- 
said, but  I  do  not  desire  by  this  request  to  create 
any  tinist  or  legally  enforeable  obligation  for  the 
saying  of  said  Masses,  as  this  bequest  is  intended 
to  be  absolute  in  law  and  equity  to  the  individual 
use  and  benefit  of  the  legatee. 
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The  following  is  a  full  report  of  the  opinion  of 
Judge  Tuley  in  the  case  of  Jvehoe  vs.  Kehoe  refer- 
red to  in  the  foregoing  pages  (see  Chicago  Legal 
News  of  May  12,  1883):— 

Richard  J.  Kehoe  files  his  bill  to  obtain  the  in- 
struction of  the  Court  as  to  his  duty  as  trustee  in 
reference  to  certain  funds  now  remaining  in  his 
possession. 

John"  W.  Kehoe,  a  few  weeks  prior  to  his  decease, 
made  a  deed  to  complainant  of  certain  personal 
property,  upon  oral  directions  or  trusts,  which 
were  in  substance  that  the  funds  should  be  de- 
voted to  the  purpose  of  procuring  Masses  to  be 
said  for  the  soul  of  the  said  John  AY.,  and  for  the 
soul  of  his  mother,  now  also  deceased. 

The  complainant  is  ready  to  carry  out  the  wishes 
of  the  donor,  but  the  defendants— who  would  take 
as  legal  representatives  of  the  deceased,  if  no  such 
disposition  thereof  had  been  made— contend  that 
the  trust  is  void  because  it  is  not  wholly  in  writ- 
ing; and  if  it  is  not  void  for  that  reason,  that  it  is 
void  because  the  funds  were  given  for  a  supersti- 
tious purpose  or  use. 

The  statute  of  frauds  is  relied  upon  to  sustain 
the  first  objection,  but  as  that  statute  does  not  em- 
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brace  trusts  as  to  personal  property,  but  only  as  to 
realty,  the  point  is  not  well  taken. 

As  to  the  second  point,  the  defendants  contend 
that  as  our  state  has  adopted  the  common  law  and 
statutes  of  England  prior  to  4th  year  of  James  I., 
excepting-  certain  specified  statutes  concerning 
usury  and  frivilous  suits  (see  Revised  Stat..  Chap. 
28).  that  the  decisions  of  the  English  Courts  based 
upon  the  statute,  1  Edward  YI.,  holding  that  gifts 
or  devises  for  procuring  Masses,  etc.,  are  void,  as 
being  for  superstitious  uses,  will  be  followed  by 
the  Courts  of  this  country. 

Redfield,  in  his  learned  treatise  on  the  Law  of 
Wills,  after  stating  the  doctrine,  as  above,  of  the 
English  Courts,  says:  "We  understand  this  to  be 
the  general  view  of  the  law  in  the  American 
States."  Redfield,  2  Vol.,  Sec.  3.  Ch.  5.  etc.;  Story's 
Eq.,  Sec.  1168. 

Other  text-writers  take  the  opposite  view,  and 
hold  that  the  American  Courts  should  not  follow 
the  English  Courts  in  their  decisions  as  to  what 
are  superstitious  uses;  Perry  on  Trusts,  Sec.  715; 
Hill  on  Trustees,  N.  p.  455;  Williams  Executors, 
N.  S.  p.  1055. 

No  American  decisions  of  Courts  of  last  resort 
have  been  cited  by  any  of  the  text-writers,  and 
the  researches  of  counsel  in  this  case,  as  well  as 
my  own,  have  failed  to  find  any. 

How  did  this  doctrine  of  superstitious  uses  orig- 
inate, and  upon  what  is  it  founded. 

The   English    statutes   were   passed    about   the 
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period  of  the  Reformation,  concerniug  the  disposi- 
tion of  property  for  uses  then  considered  supersti- 
tious. The  first  was  that  of  23  Henry  VIII.,  A.  D. 
1532,  which  was  about  four  years  after  the  clergy 
had  acknowledged  Henry  YIII.  to  be  the  supreme 
head  on  earth  of  the  Church,  which  provided  that 
all  uses  thereafter  declared  of  land  (except  lease- 
holds of  twenty  years)  to  the  intent  to  have  perpet- 
ual, or  the  continual  service  of  a  priest,  or  other 
like  uses  should  be  void;  and  the  1st  Edward  VI., 
Chap.  14,  A.  D.  1547,  declared  the  King  entitled  to 
all  real  and  certain  specific  personal  property 
theretofore  disposed  of  for  the  perpetual  finding 
of  a  priest  or  maintenance  of  any  anniversary  or 
obit  or  other  like  thing,  or  any  light  or  lamp  at 
any  church  or  chapel. 

These  statutes  were  passed  at  a  very  troubled 
period  of  English  history  in  religious  matters. 
Henry  VIII.  had  .iust  severed  the  connection  be- 
tw^een  the  English  Church  and  the  Pope  at  Rome, 
and  had  united  to  the  kingly  power,  that  of  the 
head  of  the  Church. 

While  these  two  statutes  w^ere  aimed  at  the  prac- 
tices of  the  Catholic  Church,  yet  the  Catholic  who 
denied  the  supremacy  of  the  King  as  the  head  of 
the  Church,  and  the  non-conformist  were  alike 
persecuted,  not  only  by  religious  edicts,  but  by  all 
the  powder  that  Parliament  could  exercise  in  favor 
of  the  newly  established  Church. 

It  will  be  noticed  that  there  was  no  statute  mak- 
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iug  dispositions  of  personal  property  to  such  uses 
void;  tliat  wliile  the  23d  of  Henry  VII I.,  was  pros- 
pective, it  only  applied  to  assurances  of  land  to 
cliurclies  and  cliapels,  and  that  of  1st  Edward  VI., 
was  limited  to  dispositions  of  property,  real  and 
personal,  theretofore  made. 

Nevertheless,  the  English  chancellors,  many  of 
the  earlier  of  whom  w^ere  eccleciastics,  and  the 
English  judges  being  always  adherents  of  the  Es- 
tablished Church,  and  undoubtedly  imbued  with 
that  religious  feeling  whicii  had  induced  such 
legislation,  easily  found  in  the  absence  of  any  ex- 
press statute,  what  they  termed  "a  public  policy" 
or  "a  policy  of  the  law,"  which  enabled  them  to 
declare  absolutely  void  all  dispositions  of  property, 
whether  real  or  personal,  given  or  devised  for  the 
uses  speciiied  in  the  two  statutes— or  for  uses 
which  they  deemed  to  come  within  the  spirit  of  the 
statutes— such  as  "legacies  to  priests  to  pray  for 
the  soul  of  the  donor."  "For  the  bringing  up  of 
poor  children  in  the  Roman  Catholic  faith,"  etc.: 
Att'y  Gen'l  vs.  Powers,  1  B.  &  B.  145;  West  vs. 
Shuttleworth,  2  M.  &  K.  684;  In  re  Blundell's 
Trust,  31  L.  J.  Eq.  52;  Cary  vs.  Abbott,  7  Vesey, 
490;  Rex  vs.  Lady  Portington,  1  Sal.  162,  in  4  Wm. 
&  Mary,  5  Russell.  289." 

When  judges  undertake  to  decide  cases  not  upon 
the  law,  but  upon  what  they  consider  "public  pol- 
icy," or  the  "policy  of  the  law,"  they  stand  upon 
very  slippeiy  ground.     This  is  strikingly  exempli- 
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fied  by  the  strange  inconsistency  of  the  English 
decisions  as  to  what  are  superstitious  uses. 

One  vice-chancellor,  upon  the  ground  of  public 
policy  holding,  a  devise  for  the  purpose  of  aiding 
in  the  publication  and  circulation  of  Baxter's  call 
to  the  unconverted. "to  be  void  because  for  a  super- 
stitious use;  while  Lord  Romilly  held  upon  the  like 
ground  of  public  policy,  that  a  trust  for  propagat- 
ing the  sacred  writings  of  Joanna  Southcote  was 
valid,  and  not  for  a  superstitious  use,  notwith- 
standing these  writings  averred  that  Joanna 
Southcote  was  with  child  by  the  Holy  Ghost: 
Att'y  Gen'l  vs.  Baxter,  1  Ver.  248;  Thornton  vs. 
Howe,  31  Beav.  14. 

The  Irish  Chancery  Courts,  uninfluenced  by  any 
consideration  of  a  "public  policy"  to  oppose  Cath- 
olicity, have  not  followed  the  English  Courts,  but 
have  held,  in  two  cases,  devises  of  personal  prop- 
erty, to  procure  Masses  to  be  said  for  the  soul  of 
the  donor  to  be  valid:  Read  vs.  Hodgens.  Com. 
vs.  Walsh.  7  Irish  Eqty.  R.  17  and  note. 

The  history  of  this  statute  of  ours  adopting  the 
common  law  and  statutes  of  England,  and  of  the 
country  at  the  time  of  its  adoption,  should  also  be 
considered  in  determining  whether  or  not  the  stat- 
utes 23d  Henry  VIII,  and  1st  Edward  YI.,  ever 
became  a  part  of  our  law;  and  if  they  did,  whether 
or  not  the  decisions  of  the  English  Courts  as  to 
superstitious  uses  should  be  followed  in  this 
country. 
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In  May,  1776,  the  people  of  Virginia  assembled 
in  a  convention  to  sever  the  political  relations  that 
bound  them  to  the  mother  country. 

The  celebrated  Bill  of  Risrhts  and  Constitution 
of  the  Commonwealth  of  Virginia  was  then 
adopted.  The  Convention  adopted  several  ordi- 
nances deemed  necessarj^  to  the  changed  rela- 
tions, and  among  others,  one  adopting  the  common- 
law  and  statutes  of  England  prior  to  4th  year 
James  I.  The  reason  why  that  date  was  fixed 
upon  was,  I  presume,  because  in  that  year,  1607, 
the  first  permanent  settlement  of  Virginia  was 
made  atJamestown;  the  theory  being  that  the  col- 
onists brought  with  them  the  common  law  and 
statutes  as  then  existing. 

From  the  first  the  colonists  of  America  claimed 
the  benefit  of  the  common  law  *  *  *  The  Acts 
of  Parliament  passed  after  the  settlement  of  a 
colony,  were  not  in  force  therein  unless  made  so 
by  express  words  or  by  adoption:  Cooley  Con.  Lim. 
23  and  note. 

Although  the  established  Church  of  li^ngland  was 
by  law  that  of  Virginia  from  its  earliest  colonial 
days,  the  same  convention  that  adopted  the  ordi- 
nance also  adopted  a  provision  in  a  Bill  of  Rights 
which  declared  "that  all  men  are  equally  entitled 
to  the  free  exercise  of  religion  according  to  the  dic- 
tates of  conscience,  and  that  it  is  the  mutual  duty 
of  all  to  practice  Christian  forbearance,  love  and 
charity  toward  each  other." 
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It  is  apparent  that  the  sentiment  of  the  Conven- 
tion was  in  favor  of  absolute  freedom  in  religion. 

The  history  of  the  colonies  and  of  the  then  pass- 
ing events,  teaches  us  that  this  was  the  sentiment 
and  policy  of  the  country.  The  war  for  inde- 
pendence was  raging,  and  Catholic  Maryland  and 
Episcopal  Virginia  were  then  fighting  side  by  s'de 
the  great  battle  for  both  civil  and  religious  liberty. 

This  statute  (Revised  Statutes,  ch.  28),  was  first 
adopted  in  1807,  by  the  Territory  of  Indiana,  which 
then  embraced  the  now  States  of  Illinois  and  Wis- 
consin. The  northwestern  territory,  once  a  part  of 
Virginia,  was  largely  settled  by  that  people;  and 
that  fact,  probably,  is  the  reason  why  the  Virginia 
statute  was  adopted.  Illinois  AA^as  then  an  unin- 
habited wilderness,  and  the  23d  Henry  VIII.  and 
1st  Edward  VI.,  could  have  no  applicability.  The 
present  statute  was  adopted  in  Illinois  in  1819. 

It  may,  "upon  authority."  be  contended  that  be- 
cause of  inapplicability  and  inconsistency  with  our 
institutions,  the  statutes  referred  to.  never  became 
a  part  of  our  law:  Jarman  Vills,  386;  Carter  vs. 
Baefour  19  Ala.  814. 

But  even  admitting  that  they  did  become,  by 
adoption,  a  part  of  our  law,  yet  it  must  be  con- 
ceded, considering  the  history  of  this  statute, 
adopting  the  statutes  of  England,  and  of  contem- 
poraneous events  in  Virginia  and  Illinois  at  the 
time  of  its  passage,  that  neither  Virginia  nor  Illi- 
nois intended  to  adopt  the  doctrine  of  the  English 
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Courts  as  to  superstitious  uses  as  a  part  of  their 
laws. 

The  question  being  freed  from  the  force  of 
precedents  must  be  decided  upon  principle. 

In  the  United  States,  where  no  discrimination  is 
made  in  law  between  the  professions  of  any  par- 
ticular religious  creed,  where  there  is  an  abso- 
lutely free  toleration  of  all  religious  opinions  and 
modes  of  worship,  can  any  such  thing  as  a  super- 
stitious use  be  said  to  exist? 

Who  is  to  decide  whether  or  not  a  use,  as  con- 
nected with  the  religious  belief  of  the  donor,  is  or 
is  not  superstitious?  Must  it  be  decided  according 
to  the  sectarian  views  of  the  Chancellor? 

Nor  is  the  question  here  whether  or  not  the  doc- 
trine of  purgatory  is  well  or  ill  founded;  or 
whether  or  not  Masses  for  the  souls  of  the  de- 
parted are  efficacious. 

Who  can  penetrate  the  life  beyond  and  say  that 
there  is  no  purgatory? 

This  property  was  appropriated  by  the  donor  to 
a  use  in  accordance  with  his  religious  belief. 

That  there  is  a  purgatory,  and  that  Masses  for 
the  souls  therein  are  efficacious,  is  a  part  of  the 
belief  of  those  professing  the  Catholic  religion. 

In  the  formulary  of  faith  of  Pius  IV.,  which  is 
still  that  of  the  unchangeable  Church,  and  which 
persons  becoming  members  of  the  Church  are  ex- 
pected to  give  their  adhesion  to,  I  find  the  follow- 
ing: 
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"I  profess  likewise  that  in  the  Mass  there  is  of- 
fered to  God  a  true,  proper  and  propitiatory  sacri- 
fice for  the  living  and  the  dead.  *  *  *  j  firmly 
hold  that  there  is  a  purgatory  and  that  the  souls 
therein  detained  are  helped  by  the  suffrages  of  the 
faithful." 

This  being  the  donor's  belief,  why  should  not 
his  desires  be  carried  out? 

It  has  become  a  maxim  of  the  law  that  a  man 
may  do  what  he  will  with  his  own. 

The  only  limitations  are  that  he  does  not  violate 
the  law  in  so  doing,  nor  devote  his  property  to  an 
Immoral  purpose.  A  person  may  gratify  any  whim 
or  caprice,  religious  or  irreligious,  that  he  may 
desire.  With  the  wisdom  of  his  act  the  law  has  no 
concern.  The  Legislature  has  not  declared  such  a 
disposition  of  this  property  illegal. 

Neither  the  Legislature  nor  the  Court  has  the 
power  to  declare  that  any  religious  use  is  a  super- 
stitious use. 

With  us  there  is  a  legal  equality  of  all  sects,  all 
are  equally  orthodox.  To  discriminate  and  say 
what  shall  be  considered  a  pious  use,  and  what  a 
superstitious  use,  would  be  to  infringe  upon  the 
constitutional  guarantee  of  perfect  freedom  and 
equality  of  all  religions. 

The  right  of  a  person  to  devote  his  property  to 
any  purpose  which  he  believes  to  be  a  religious 
purpose  is  just  as  necessary  to  the  religious  liberty 
guaranteed  by  the  Constitution  as  is  the  right  to 
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believe  and  worship  according  to  the  dictates  of 
one's  own  conscience. 

The  wisli  of  the  donor  must  be  followed,  and 
the  funds  appropriated  to  the  procuring  of  Masses 
to  be  said  in  accordance  with  his  instructions. 


1984^ 
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For  the  foUoAving  opinion  regarding  the  state  of 
the  law  in  New  York  on  the  subject  treated  in  this 
book,  the  author  is  indebted  to  the  courtesy  of  a 
friend,  a  member  of  the  New  York  bar:- 

The  incorporation  of  Roman  Catholic  churches 
is  provided  for  by  statute  in  the  State  of  New 
York.  Laws  of  1895,  Chap.  723,  Article  111;  Laws 
of  1803,  Chap.  45. 

In  Holland  vs.  Alcock,  108  N.  Y.  R.  (see  p.  329^. 
it  is  said  1^7  Rapallo,  J.,  speaking  for  the  Court: 
"The  efficacy  of  prayers  for  the  dead  is  one  of  the 
doctrines  of  the  Roman  Catholic  Church 
and  those  professing  that  belief  are  entitled  in  law 
to  the  same  respect  and  protection  in  their  reli- 
gious observances  thereof  as  those  of  any  other 
denomination.    These  observances  cannot  be  cod. 
demned  by  any  Court,  as  matter  of  law,  as  super- 
stitions, and  the  English  statutes     against  super- 
stitious uses  can  have  no  effect  here."      And  the 
Court  expressly  leaves  open  the  question  whether 
a  bequest  "of  a  sum  of  money  to  an  incorporated 
Roman  Catholic  church  or  churches  duly  desig- 
nated by  the  testator  and  authorized  by  f^'J'^^^ 
ceive  such  bequests  for  the  purpose  of  the  sol- 
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emDization  of  Masses,"  would  or  would  not  be 
valid.    S.  C,  p.  322. 

Holland  vs.  Alcock  is  authority  for  the  conclu- 
that  Gilman  vs.  McArdle,  99  N.  Y.  R.,  451,  is  to  be 
sustained  on  the  ground  of  the  facts  in  that  case 
establishing  a  contract  inter  vivos,  hence  that  such 
decision  does  not  apply  to  an  attempted  testa- 
mentary disposition  of  property,  and  Holland  vs. 
Alcock  is  also  authority  for  the  conclusion  that  an 
attempt  to  dispose  of  personal  property  by  giving 
it  by  will  to  executors  to  be  applied  by  them  for 
prayers  in  some  undesignated  Roman  Catholic 
church  or  churches,  such  prayers  to  be  for  souls  in 
purgatory,  is  ineffectual. 

Charitable  uses  the  Court  holds  do  not  exist  in 
the  State  of  New  York,  because  "with  us  charity 
is  found  in  our  corporation  laws,"  S.  C.  p.  337,  and 
as,  therefore,  the  bequest  could  not  be  sustained 
on  the  ground  of  its  being  a  charitable  use,  the  ob- 
jection of  a  defined  beneficiary  capable  of  demand- 
ing the  execution  of  the  trust  was  fatal  to  its  val- 
idity. See,  also,  Fosdick  vs.  Town  of  Hempstead, 
125  X.  Y.  R.,  p.  591;  People  vs.  Powers,  147  N.  Y. 
R..  104;  Wilcox  vs.  Gilchrist.  85  Hun  R..  p.  12. 

The  effect  of  a  bequest  to  an  incorporated  church 
or  directly  to  a  duly  ordained  priest  (the  latter  to 
himself  offer  the  Masses  or  prayers),  is  thus  left 
undecided.  If,  in  the  instance  of  a  bequest  to  such 
a  church  the  corporation  is  to  be  held  to  be  the 
beupficiary,  the  quotations  just  made  from  the 
opinion  in  Holland  vs.  Alcock,  seem  favorable  to 
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the  validity  of  the  bequest.  The  legislature  hav- 
ing sanctioned  the  incorporation,  the  Court  could 
not  well  condemn  \yhat  it  admits  to  be  observ- 
ances v/hich  Catholic  doctrine  teaches  to  be  effica- 
cious. The  instance  of  a  bequest  to  a  priest  seems 
to  present  no  necessary  difficulty  if  he  can  be 
deemed  to  be  the  beneficiary. 

But  on  this  very  point  the  doubt  arises. 

"This  discussion,''  remarks  Rapallo,  .J..  108  N.  Y. 
R.,  p.  322,  "has  proceeded  in  answer  to  the  claim 
that  the  church  or  churches  where  the  Masses 
were  to  be  solemnized,  were  the  intended  objects 
of  the  testator's  bounty  and  the  beneficiaries  of 
the  trust;  but  the  correctness  of  that  position  is  by 
no  means  conceded.  It  is,  however,  not  neces- 
sary to  discuss  it." 

I  am  not  aware  that  the  correctness  of  the  con- 
cession has  yet  been  passed  upon  by  any  Court 
of  the  State  of  New  York. 

In  consequence,  probably,  of  public  disappoint- 
ment caused  by  the  result  of  the  famous  case  of 
Tilden  vs.  Green,  130  X.  Y.  R.,  29,  the  New  York 
Legislature  passed  in  1893  a  statute  providing  that 
"No  gift,  grant,  bequest  or  devise  to  religious,  edu- 
cational, charitable  or  benevolent  uses,  which  shall 
in  other  respects  be  valid  under  the  laws  of  this 
State,  shall  or  be  deemed  invalid  by  reason  of  the 
indefiniteness  or  uncertainty  of  the  persons  desig- 
nated as  the  beneficiaries  thereunder  in  the  instru- 
ment creating  the  same."  Laws  of  1893,  Chap. 
701. 
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And  in  Dammert  vs.  Osborn,  140  N.  Y.  R.,  30, 
this  statute  is  said  to  indicate  an  intent  to  enforce 
and  uphold  charitable  bequests  not  heretofore 
recognized  as  valid. 

But  the  statute  is  limited  to  uses  "in  other  re- 
spects valid."  It  appears  by  Holland  vs.  Alcock 
that  even  if  in  that  case  the  objection  of  indefinite- 
ness  of  beneficiary  might  have  been  overcome, 
other  objections  would  need  to  be  considered.  (108 
N.  Y.  R.,  p.  329.) 

Notwithstanding  the  intimation  in  Dammert  vs. 
Osborn,  the  conclusion  does  not  seem  certain,  in 
the  absence  of  further  judicial  construction,  that 
the  law  of  1893  will  be  sufficient  to  uphold  such  a 
religious  trust  as  a  trust  for  Masses.  The  ques- 
tion whether  there  be  any  beneficiary  yet  remains. 
"Indefiniteness  or  uncertainty"  of  beneficiary  is 
different  from  the  absence  of  any  beneficiary  what- 
ever (108  N.  Y.  R„  p.  322),  and  the  statute  leaves 
open  to  the  Court  to  censider  all  other  objections 
(108  N.  Y.  R.,  p.  329),  except  such  "indefiniteness 
or  uncertainty." 

In  drawing  wills  for  testators  desirous  of  secur- 
ing the  eelebratioii  of  Masses.  I  have  inserted  a 
bequest  absolute  in  form  adding  some  such  ex- 
pression as  this  in  a  separate  sentence:  "I  hope 
that  this  bequest  will  be  applied  by  the  legatee  for 
the  purpose  of  Masses  to  be  offered  for  the  repose 
of  my  soul,  but  the  expression  of  this  hope  is  not 
to  create  an  imperative  trust  as  this  bequest  is  in- 
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tended  to  be  absolute  at  law  and  in  equity  to  the 
individual  use  and  benefit  of  the  legatee."  If  the 
bequest  were  to  a  corporation  I  would  for  the  last 
nine  words  substitute  these:  '*for  the  corporate  use 
of  the  legatee."  Matter  of  will  of  Keleman,  126 
N.  Y.  R.,  73. 

The  bequest  ought  in  my  opinion  to  be  to  a  priest 
or  to  a  corporation,  not  to  executors  to  be  expended 
in  having  Masses  said.  O'Conner  vs.  Gifford,  117 
N.  Y.  R.,  275. 

The  case  of  Matter  of  Will  of  O'Hara,  95 
N.  Y.  R..  408,  suggests  the  caution  that  the  legatee 
be  not  informed  during  the  testator's  lifetime,  of 
the  legacy. 
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In  the  recent  Irish  case  of  Attorney  General  vs. 
Hall  (Q.  B.  &  Ex.  Div.  1896,  2  I.  R.,  291),  decided 
by  the  Exchequer  Division  of  the  High  Court  of 
Justice  at  Dublin  during  the  present  year,  the 
question  was  whether  a  bequest  for  the  saying  of 
Masses  for  the  soul  of  a  deceased  person  was  a 
charitable  bequest  where  the  Masses  were  directed 
to  be  said  in  public.  The  Court  answered  this 
question  in  the  afRrmative.  A  considerable  part 
of  the  judgment  is  taken  up  with  the  discussion  of 
the  question  whether  the  principle  of  certain  Eng- 
glish  decisions  (which  affirmed  that  bequests  pro- 
viding for  acts  of  public  worship  according  to  thi> 
ritual  of  the  Church  of  England  were  charitable) 
applied  to  the  Mass  as  the  solemn  act  of 
worship  in  the  Catholic  church.  For  ob- 
vious reasons  it  is  unnecessary  to  cite  this 
part  of  the  decision  in  this  country.  Hav- 
ing reached  the  conclusion  that  a  bequest  for  the 
public  celebration  of  Masses  would  be  a  charitable 
bequest,  if  it  stood  alone,  the  Court  proceeded  to 
consider  what  was  the  effect  of  the  direction  that 
the  Masses  were  to  be  offered  for  the  souls  of  spe- 
cified persons.    Upon  this  point  the  Court  said:— 
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"It  remains  to  consider  the  effect  upon  the  char- 
acter of  the  bequests,  of  the  Masses  contemplated 
by  them  being,  not  Masses  without  any  special 
memorial,  but  Masses  for  the  repose  of  the  souls 
of  specified  persons.  In  doing  so,  I  must  assume 
that,  but  for  the  addition  of  this  memorial,  the 
purpose  Avould  have  been  charitable.  If  it  would 
not,  this  question  would  not  arise.  As  to  it,  the 
points  principally  insisted  upon  for  the  Crown 
were  three,  viz:  1,  that  the  motive  of  the  gift 
was  a  personal,  or,  as  it  was  called  during  the  ar- 
gument, a  selfish  one;  2,  that  the  obligation  im- 
posed upon  the  legatee  was  to  procure  or  attempt 
to  procure,  a  personal  benefit  for  the  testator;  3, 
that  the  performance  of  the  obligation  involved 
intention,  and  that  therefore  the  Court  could  not 
determine  whether  the  purpose  of  the  testator  had 
been  effectuated. 

"As  to  the  motive  of  the  testator  in  making  the 
bequest  distinguished,  as  it  has  been  during  the  ar- 
gument, from  the  purpose  to  which  he  directed 
the  gift  to  be  applied,  I  cannot  express  my  views 
better  than  by  adopting  the  words  of  the  Master 
of  the  Rolls  in  Perry  vs.  Tuomey  (21  L.  R.  Ir.,  480): 
If  the  object  be  itself  charitable,  the 
state  of  mind  which  influpnced  the  tes- 
tator to  give  the  legacy  is  immaterial. 
This  is  plain  from  the  context;  especially 
from  the  words,  "for  the  education  of  poor  chil- 
dren," and  "to  be  applied  in  support  of  any  chari- 
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table  institution."  There  is  no  room  for  question 
on  this  subject.  A  testator's  motive  may  have  been 
quite  other  than  that  of  sincere  charity.  It  may 
have  been  simple  ostentation,  self  glorification,  the 
desire  to  gain  posthumous  popularity,  the  wish  to 
disappoint  expectant  relatives,  the  hope  of  benefit 
to  his  own  immortal  soul.  Motive  is  wholly  un- 
important. The  legislative  exemption  from  duty  is 
intended  to  benefit  the  charities,  and  not  to  encour- 
age virtuous  feelings  or  charitable  inclinations. 

"These  observations  have  reference  to  the  words 
'charitable,'  as  used  in  the  5  &  6  Vict.  c.  82,  s.  38. 
Expressions  to  the  same  effect,  however,  in  refer- 
ence to  charities  within  the  statute  of  Elizabeth, 
are  to  be  found  in  the  judgment  of  Kindersley, 
V.  C,  in  Hoare  vs.  Osborne  (L.  R.  1  Eq.,  585). 
The  question  there  arose  in  reference  to  a 
gift  for  the  erection  of  an  ornamental  win- 
dow, which  the  testatrix  directed  her  trus- 
tees to  place  in  Hungerton  Church,  in  mem- 
ory of  her  mother.  'It  is  contended,'  says  the  Vice- 
Chancellor,  'that  the  testatrix,  in  creating  this 
trust,  had  no  idea  of  making  a  charitable  gift,  her 
only  object  being  to  do  honor  to  the  memory  of  her 
mother.  But  the  Court  cannot  inquire  into  the  mo- 
tives of  the  donor,  if  the  gift  be  in  its  nature  a 
charity.'  The  same  doctrine  was  laid  down,  nearly 
a  century  and  a  half  ago,  by  Lord  Hardwicke  in 
Durour  vs.  Motteux  (1  Ves.  Sen.  320). 

"To  those  judgments  I  shall  add  but  one  observa- 
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tion,  Viz:  my  full  concurrence  in  the  argument 
which  M-as  so  forcibly  relied  on  by  Mr.  Carton,  that 
having  regard  to  the  reference  to  piety  in  the  stat- 
r.te.of  Charles,  and  the  numerous  authorities  in 
which  purposes  defined  simply  as  'pious'  or  'reli- 
gious' have  been  for  that  reason  held  charitable, 
it  would  be  strange  that  a  bequest,  which  would 
have  been  charitable  had  its  motive  been  ostenta- 
tion or  vanity,  should  be  deemed  to  lose  that  char- 
acter, solely  because  its  motive  was  a  belief  in  the 
efficacy  of  prayers  for  the  dead;  a  belief  not  only 
absolutely  lawful,  but  one  of  the  essential  doc- 
trines of  a  religion  the  advancement  of  which  the 
law  deems  to  be  charitable. 

"The  second  point  was  the  purpose  of  the  be- 
quest. What  was  the  purpose  here?  Whatever  it 
was,  it  necessarily  involved  the  public  celebration 
of  Masses.  Now,  assuming  that  that  pui*pose 
would  have  been  charitable,  had  not  the  particular 
intention  been  mentioned,  how  can  the  addition 
of  the  particular  intention  prevent  the  same  iden- 
tical act  from  having  the  character  which  it  other- 
wise would  have  had?  Every  celebration  of  Mass 
involves  intention.  If  there  be  no  particular  memo- 
rial, it  is  offered  up  for  all  the  faithful,  living  and 
dead;  but  it  is  not  because  of  that  intention  being 
involved  that  it  is  deemed  charitable,  but  solely 
because  it  is  a  public  religious  service.  If  there  be 
any  denomination  of  Christians  whose  service  does 
not  involve  intention  at  all.  the  public  celebration 
of  that  service  would  be  equally  recognized  as 
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charitable.  How  can  the  charitable  character 
which  the  law  recognizes,  be  affected  by  an  alter- 
ation of  that  which  is  immaterial  tc  that  charac- 
ter? Even  if  the  addition  of  the  particular  memo- 
rial caused  an  alteration  in  the  character  of  the 
service,accordiug  to  the  doctrines  of  the  particular 
faith,  such  additional  memorial  would  be  imma- 
terial, provided  that  notwithstanding  its  addition 
the  service  remained  a  religious  one  and  was  to  be 
celebrated  in  public.  That  which  stamps  the  char- 
itable character  is  not  the  nature  of  the  particular 
service,  but  the  fact  that  it  is  a  public  religious 
one.  But  further,  it  is  altogether  a  mistake  to  as- 
sume that  the  addition  of  the  particular  memorial 
causes  any  such  alteration;  the  contrary  is  proved 
by  the  affidavit  which,  at  the  request  of  the  Attor- 
ney General,  and  with  the  consent  of  Mr.  Carton, 
we  permitted  to  be  read  in  evidence  for  the  Crown. 
"A  passage  inthejudgment  of  Sir  Thomas  Plum- 
er  in  Mellick  vs.  President  and  Guardians  of  the 
Asylum  (Jacob,  180),  has  been  relied  on  for  the 
Crown.  The  Master  of  the  Rolls  there  de- 
scribes 'charitable  purposes,'  within  the  sta- 
tute of  Elizabeth,  as  'not  operating  in  any 
manner  to  the  benefit  of  the  donor.'  The 
real  question  there  was  whether  a  bequest 
of  £2,000,  out  of  real  estate  to  erect  a  monu- 
ment in  a  church  to  the  testator's  memory  within 
a  year  after  his  death,  failed  by  reason  of  the  rec- 
tor having  refused  to  allow  the  monument  to  be 
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erected  within  the  year.  The  Master  of  the  Rolls, 
in  the  passage  cited,  which  is  one  of  many  similar 
passages  which  occur  in  the  books,  distinguishes, 
and,  as  I  think,  rightly,  between  the  public  benefit 
contemplated  by  the  statute  and  a  private  benefit, 
But,  in  my  opinion,  the  spiritual  benefit  which,  ac- 
cording to  the  religious  belief  of  a  testator  not  be- 
longing to  an  Established  Church,  may  result  to 
his  soul  after  death,  can  no  more  be  deemed  to  be 
a  private  benefit  so  as  to  prevent  the  gift  being 
charitable, thancan  such  a  benefit, which  according 
to  the  same  belief  results  to  all  the  faithful,  be 
deemed  a  public  benefit  so  as  to  render  it  charita- 
ble. The  benefits,  be  they  private  or  public,  spoken 
of  in  this  connection,  must  be  such  as  the  law  it- 
self can  know  and  determine  to  be  such.  How, 
without  exceeding  its  province,  by  entering  on 
the  consideration  of  the  truth  of  the  doctrines  of 
the  Roman  Catholic  Church  can  the  Court  deter- 
mine that  the  soul  of  a  deceased  person  can  be  ben- 
efitted by  the  celebration  of  masses?  In  this  view 
the  actual  decision  in  The  Attorney  General  vs. 
Delaney  (Ir  R.  10  C.  L.  104),  affords,  by  analogy, 
the  strongest  argument  against  the  direction  for 
the  particular  memorial  having  any  bearing  upon 
the  charitable  character  of  the  gift. 

"But  further  this  matter  also  seems  closed  by  au- 
thority. Durour  vs.  Motteux,  to  which  I  have 
already  referred  as  to  motive,  is  also  in  point  here. 
Jbere  the  remainder  of  the  testator's  lands  were 
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devised  to  provide  a  fund  for  a  perpetual  annuity 
of  £10  a  year  to  a  minister  to  preach  a  sermon 
once  a  year  to  his  memory,  to  keep  his  tombstone 
in  repair,  and  to  keep  legible  the  inscription  there- 
on, and  on  the  stone  against  the  wall  reciting  the 
gift.  The  Lord  Chancellor  said,  'This  perpetual 
annuity  to  the  minister  is  a  charitable  use,  which 
is  not  prevented  by  the  addition  of  the  annual 
sermon;  *  *  *  and  the  rest  is  not  only  a  vain 
concomitant  of  the  charitable  bequest,  but  a  cir- 
cumstance attending  the  general  execution  there- 
of.' This,  it  is  to  be  remembered,  is  the  case  re- 
ferred to  by  Fitzgerald.  B.  as  a  typical  instance 
of  a  gift  merely  charitable.  There  was  also  a  par- 
ticular memorial  in  The  Commissioners  of  Chari- 
table Donations  vs.  Walsh  (7  Ir.  Eq.  R.  34)." 
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CANADIAN  CASES. 

In  the  Province  of  Ontario  it  has  been  decided 
that  a  bequest  for  masses  for  the  soul  of  a  de- 
ceased person  is  valid.  The  ease  of  Elmsley  vs. 
Madden  (18  Grant's  Chancery  Reports,  Ontario,  p. 
38G)  was  decided  in  1871.  In  this  case  the  testator 
left  fifteen  pounds  to  be  expended  in  paying  for 
masses  to  be  said  for  the  soul  of  the  testator.  Of 
this  bequest  Vice-Chancellor  Strong  (now  Chief 
Justice  of  the  Supreme  Court  of  Canada)  said: 

"The  objection  to  the  first  legacy  (for  masses)  was 
that  it  was  void  as  a  bequest  for  superstitious 
uses. 

I  am  very  clearly  of  opinion  that  this  is  not  so, 
but  that,  on  the  contrary,  the  gift  in  question  is 
free  from  any  taint  of  illegality. 

The  definition  of  a  gift  to  superstitious  uses  is 
given  in  Boyle  on  charities  at  page  242  as  follows: 
"One  which  has  for  it  object  the  propagation  of  a 
religion  not  tolerated  by  the  law."  This  descrip- 
tion is  manifestly  inapplicable  to  the  legacy  in 
question.  By  our  law.  all  bodies  of  Christians  en- 
joy equal  toleration,  unless  the  privileges  guar- 
anteed to  the  Roman  Catholic  Church  by  the  capit- 
ulation of  Quebec  and  Montreal,  and  the  treaty  of 
Paris,  1763,  and  the  Quebec  act  14,  George  III., 
chapter  83,  which  directs  that  in  Canada  the  free 
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exercise  of  the  Roman  Catholic  religion  shall  be 
enjoyed,  give  that  church  peculiar  rights  and  privi- 
leges. This  question  was  much  aiscussed  in  the 
argument  before  me,  but  I  do  not  feel  called  upon 
to  determine  it,  as,  for  the  reason  I  have  given,  it 
is  clear  that  there  is  nothing  in  our  law  which  pre- 
vented the  testator  from  appropriating  this  sum 
of  money  to  a  putiiose  which  iiis  religion  had 
taught  him  was  one  of  importance  to  his  spiritual 
welfare.  I  may  say.  however,  that  a  reference  to 
Forsyth's  Constitutional  law  shows  that  there  is 
weight  in  Mr.  Hamilton's  argument  as  to  the  ef- 
fect of  the  treaties  and  statute  above  referred  to." 

Here,  as  in  the  case  decided  by  Judge  Tuly  in 
the  Chicago  Circuit  Court,  the  only  objection  re- 
lied on  seems  to  have  been  that  grounded  on  the 
doctrine  of  superstitious  uses.  As  regards  the 
class  of  objections  relied  on  in  the  New  York  cas" 
cited  in  the  foregoing  essay,  the  case  can  have  only 
the  same  bearing  as  the  American  and  Irish  cases 
already  cited.  It  would  appear  that  the  objection 
that  the  beneficiary  was  a  deceased  person  did 
not  occur  to  the  Canadian  court  or  counsel  any 
more  than  it  occurred  to  the  American  or  Irish 
courts  or  counsel. 

As  regards  the  Province  of  Quebec  it  is  appre- 
hended that  questions  of  this  character  would  not 
there  be  so  far  determined  by  the  principles  of 
the  common  law  as  to  render  decisions  by  the 
courts  of  that  province  of  much  use  as  authorities 
in  this  country. 
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RECENT  AMERICAN  CASES. 

Since  the  foregoing  pages  were  in  type,  the  at- 
tention of  the  author  has  been  called  to  the  de- 
cision of  the  Supreme  Court  of  Alabama  in  the  case 
of  Festorazzi  et  al.,  vs.  St.  Joseph's  Catholic 
Church,  decided  in  1893  (104  Ala.,  327).  In  that 
case,  it  was  expressly  deeided  that  a  bequest  for 
masses  for  the  soul  of  a  deceased  person  could  not 
be  sustained  as  a  charitable  bequest.  A  sum  of 
$2,000  was  bequeathed  to  St.  Joseph's  Catholic 
Church  in  the  city  of  Mobile  "to  be  used  in  solemn 
masses  for  the  repose  of  my  soul."  The  court  held 
the  bequest  void  and  the  following  points  were  ex- 
pressly decided: 

(1)  That  the  bequest  was  not  good  as  a  direct 
gift  to  the  church. 

(2)  That  it  could  not  be  supported  as  a  chari- 
table bequest, 

(3)  That  it  did  not  create  a  valid  private  trust. 
The  line  of  reasoning  in  this  case  was  the  same 

as  in  the  New  York  cases.  Each  one  of  the  points 
above  enumerated  was  decided  expressly  upon  the 
theory  that  the  testator's  own  soul  was  to  be  re- 
garded as  the  exclusive  object  of  his  bounty,  and  as 
the  sole  beneficiary  of  the  trust.  Neither  counsel 
nor  judges  seem  to  have  adverted  at  all  to  the  facts 
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that  the  mass  was  the  solemn  act  of  public  worship 
of  the  Catholic  Church;  that  as  such  act  of  public 
worship  its  beneficiaries  included  all  who  assisted 
at  it;  that  this  was  none  the  less  true  because  of 
the  particular  memorial  for  the  soul  of  a  deceased 
person;  and,  finally,  that  it  was  well  settled  by- 
authority  that  a  bequest  for  the  promoting  or  aid- 
ing of  an  act  of  public  worship  was  charitable. 

This  decision  was  dissented  from  by  the  Chief 
Justice  of  the  Court.  In  this  case  the  Court  seems 
to  have  assumed  that,  if  the  bequest  were,  in  the 
legal  sense,  a  charitable  bequest,  it  would  have 
been  valid. 

It  has  been  observed  in  the  course  of  the  forego- 
ing discussion  that  the  decisions  in  the  inferior 
Courts  of  the  State  of  New  York  are  numerous  and 
contradictory.  A  few  of  the  cases  were  selected 
and  commented  on.  It  may  be  well  to  note  here 
that  New  York  cases,  favoring  bequests  of  the 
character  here  discussed,  and  decided  before  tlie 
decision  of  the  Court  of  Appeals  in  Holland  vs. 
Alcock,  could  hardly  now  be  cited  as  authorities. 
For  this  reason  such  cases  as  in  re  Hagenmeyer's 
will  (12  Abbott's  New  Cases  432)  and  Holland  vs. 
Smith  (40  Hun  372)  are  not  cited.  The  first  of 
these  cases  was  decided  in  1883  and  the  second  in 
188G.     Holland  vs.  Alcock  was  decided  in  1888. 

It  would  appear  from  the  report  of  Holland  vs. 
Alcock  in  20  Abbott's,  New  Ca.sos  447,  that  it  is 
really  the  same  case  a'fe  Holland  vs.'  Smith,  cited 
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in  last  paragraph,  and  that,  therefore,  the  latter 
case  is  expressly,  and  not  merely  impliedly,  re- 
versed by  the  former. 

The  case  of  A'anderveer  vs.  McKane  was  decid- 
ed by  the  Supreme  Court  of  New  York  in  1890  (25 
Abbott's   New   Cases   105).    In   this   case   the   be- 
quest was  made  to  the  pastors  of  certain  churches 
"for  masses  to  be  said  in  each  of  said  churches 
bo       for  the  repose  of  my  soul"  and  the  souls  of  other 
<i2>       persons  named.     The  bequest  was  held  valid  as 
^       giving  the  legacies  to  the  parties  answering  the 
[^    I   description  at  the  time  of  the  testator's  death.     As 
>v^       already  pointed  out.  this  is  quite  consistent  with 
the     decision     in    Holland  vs.  Alcock.     However, 
that  case  does  not  seem  to  have  been  cited,  and 
the  Court  said,  in  its  judgment,  that  it  would  only 
consider  objections  relied     on     in  the  argument, 
which  were  based  on  special  statutes  of  the  State 
pf  New  York. 
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